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United States Court of Appeals for the 
District of Columbia 


No. 6270. 

The United States of America ex Rel. Frank ]Jj. Warren, 

Appellant, 

vs. 

j 

Harold L. Ickes, Secretary of the Interior, and John 
Collier, Commissioner of Indian Affairs. 


a Supreme Court of the District of Columbia. 

| 

At Law. 

j 

No. 83422. 

The United States of America ex Rel. Frank L. Warren, 

Plaintiff, 


vs. 

i 

Harold L. Ickes, Secretary of the Interior, 4nd John 

Collier, Commissioner of Indian Affairs, Defendants. 

7 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the follow¬ 
ing papers were filed and proceedings had in the above- 
entitled cause, to wit: 
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1 Petition for Writ of Mandamus. 

Filed November 20, 1933. 

In the Supreme Court of the District of Columbia, Hold¬ 
ing a Law Court. 

At Law. 

No. 83422. 

The United States of America ex Rel. Frank L. Warren, 
Holdenville, Oklahoma, Plaintiff, 

vs. 

Harold L. Ickes, Secretary of the Interior, and John 
Collier, Commissioner of Indian Affairs, Interior 
Department Building, Washington, D. C., Defendants. 

Comes now the plaintiff, Frank L. Warren, and respect¬ 
fully represents to the Court: 

1. That the plaintiff Frank L. Warren is a resident of 
Holdenville, in the State of Oklahoma, and brings this suit 
in his own right. 

2. The defendant Harold L. Ickes is a citizen of the 
United States temporarily resident in the District of Co¬ 
lumbia as Secretary of the Interior and is sued as such 
and in his own right. The defendant John Collier is a 
citizen of the United States temporarily resident in the 
District of Columbia as Commissioner of Indian Affairs 
and is sued as such and in his own right. 

3. Tarsey Baker, a full blood Creek Indian, resident in 
Oklahoma, was dulv enrolled as a full blood Creek Indian 
by the Secretary of the Interior and was allotted by the 
Secretary of the Interior as a homestead the SE/4 of the 
SW/4 of Section 4, Township 9 North, Range 11 East, in 
Hughes County, Oklahoma, and was seized and possessed 
of said homestead at the time of his death March 15, 1911. 
Tarsey Baker left as his heirs at law his widow, Betsy 
Harjo, a full blood enrolled member of the Creek tribe of 
Indians, and an unenrolled minor son, Joseph Harjo, who 
was boj-n of the union of Tarsey and Betsy Baker, later 
Harjo, some considerable time after March 4, 1906. Upon 
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the death of Tarsey Baker, his estate passed! in equal 
shares to his widow, Betsy Harjo, aforesaid anti his son, 
Joseph Harjo, aforesaid, save and except that Joseph 
Harjo became and was also entitled to a special estate in 
the income from the homestead lands aforesaid, which 
were oil bearing, by virtue of the second proviso to Sec¬ 
tion 9 of an Act of Congress of May 27, 190lj>, as con¬ 
strued by the Supreme Court of the United States. 

4. Joseph Harjo died October 15, 1930, and | upon his 

death his mother, Betsy Harjo, instituted in the 
2 County Court of Hughes County, Oklahoma, appro¬ 
priate proceedings for determination of heirship 
and claims against the estate of Joseph Harjo| and said 
County Court appointed administrators and pursuant to 
the statutes in such cases made and provided proceed¬ 
ings were had for the determination of the heirship to 
Joseph Harjo, deceased. In these proceedings a claim 
was made formally to the court by an Indian, dne Addie 
Mingo, calling herself Addie Harjo, claiming tMt she was 
the common law wife of the decedent, Joseph ijlarjo, and 
that she had had bv him a girl babv about a year or so old 
and that she, Addie Mingo, and the girl babv| aforesaid 
were the sole and only heirs of Joseph Harjo! and were 
entitled to his estate to the exclusion of the mother Betsv 
Harjo. 

5. Subsequent to the proceedings taken in court as afore¬ 
said by Addie Mingo and there being also certain other 
claims advanced against the said estate, Betsy par jo who 
from and after April 26, 1931, became and vfas an un¬ 
restricted Indian free and competent to contijact in her 
own right entered into a contract with the plaintiff Frank 
L. "Warren to represent her in defense of pie claims 
asserted to her detriment against the estate of Joseph 
Harjo and the right of Betsy Harjo to said estate whereby 
it was agreed by written contract made on the 15th day 
of July 1931 that Betsy Harjo employed as hqr attorney 
the plaintiff Frank L. Warren who accepted said employ¬ 
ment to act as her attorney in defending thei claims as¬ 
serted against the estate of Joseph Harjo and to the detri¬ 
ment of Betsy Harjo, the said Betsy Harjo agreeing to 
pay to the plaintiff Frank L. Warren for his services one- 
third of the amount in land and/or money savOd to Betsy 
Harjo through the services of plaintiff. A tijue copy of 
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said contract as approved by the County Court of Hughes 
County, Oklahoma, the court having jurisdiction and au¬ 
thority in the premises, is attached hereto marked plain¬ 
tiff’s exhibit A and is prayed to be read as a part hereof 
as though incorporated herein. 

G. Plaintiff conducted successfully in their entirety the 
matters embraced within the contract of employment here¬ 
inbefore set forth, defeated all claims asserted against the 
estate of Joseph Harjo and the interest therein of Betsy 
Harjo and said services were fully and completely per¬ 
formed and became final and in favor of the party of the 
first part, Betsy Harjo, in the month of September 1932, 
and on October 7, 1932, plaintiff made application to the 
proper government authorities for payment to him of the 
amount due under his contract. At this time there 
3 had accumulated from the homestead allotment 
hereinbefore mentioned to the credit of the estate 
of Joseph Harjo as his share of interest in said home¬ 
stead allotment and the usufruct therein the sum of $25,- 
760.16, according to the calculation of your plaintiff and 
according to the calculations of the Department of the 
Interior the sum of $25,792. Plaintiff made request and 
demand On October 7, 1932, all services contemplated by 
his contract aforesaid then being fullv and successfully 
performed, for $8,586.72 or one-third of the smaller amount 
of accumulated funds in the hands of the defendants hereto 
and their subordinates. Plaintiff states that at this time 
and since April 26, 1931, the said funds were unrestricted 
and plaintiff was entitled to and had a lien under his con¬ 
tract for 1 the amount so claimed bv him. 

7. The statutes of the State of Oklahoma provided as 

follows: 

* 

4204. Extent of Lien—Endorsement on Pleading. 

From the commencement of an action, or from the filing 
of an answer containing a counterclaim, the attorney who 
represents the party in whose behalf such pleading is filed 
shall, to the extent hereinafter specified, have a lien upon 
his client’s cause of action or counterclaim, and same shall 
attach to any verdict, report, decision, finding or judgment 
in his client’s favor; and the proceeds thereof, wherever 
found, shall be subject to such lien, and no settlement be¬ 
tween the parties without the approval of the attorney 
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shall affect or destroy such lien, provided such! attorney 
serves notice upon the defendant or defendant^, or pro¬ 
posed defendant or defendants, in which he shall: set forth 
the nature of the lien he claims and the extent thereof; and 
said lien shall take effect from and after the Service of 
such notice, but such notice shall not be necessary pro¬ 
vided such attorney has filed such pleading in dt court of 
record, and endorsed thereon his name, together with the 
words ‘‘Lien claimed.’’ 

4205. Contingent Fee May Be Contracted for— 
Compromise by Client Not to Abrogate Lien. 

It shall be lawful for an attorney to contract for a per¬ 
centage or portion of the proceeds of a client’s cause of 
action or claim not to exceed fifty per centum pf the net 
amount of such judgment as may be recovered, or such 
compromise as may be made, whether the same arises ex 
contractu or ex delicto, and no compromise or [settlement 
entered into by a client without such attornevfs consent 
shall affect or abrogate the lien provided for in this 
chapter. 

4 Plaintiff states that he duly complied in all re¬ 

spects with the aforesaid Sections 4204 and 4205 and 
became and was and is entitled to a lien to the amount here¬ 
inbefore set forth upon the funds aforesaid in t^ie custody 
and under the control of the Secretary of the Interior and 
Commissioner of Indian Affairs or their subordinates. 

8. Plaintiff states that at the time of the making of said 
contract aforesaid and the full and successful performance 
by plaintiff of all services to be performed by him the lands 
and funds derived by Betsy Ilarjo as heir and liext of kin 
of Joseph Harjo and saved to her by plaintiff through his 
services to the amount of a one-half interest in I the home¬ 
stead allotment hereinbefore referred to and to tl^e accumu¬ 
lated royalties belonging to the estate of Joseph [liarjo and 
amounting to $25,792 as calculated by the Department of 
the Interior were free from restrictions and under the stat¬ 
utes in such case made and provided the same were unre¬ 
stricted as will appear from the pertinent, relevant and 
material statutes enacted by the Congress of the United 
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States governing the matter and which for the information 
of the Court are herein set forth as follows: 

Act of May 27,1908, for the Removal of Restrictions 
and Other Purposes. 

Sec. 1 provided: 

“All homesteads of said allottees enrolled as mixed blood 
Indians having half or more than half Indian blood, includ¬ 
ing minors of such degrees of blood, shall not be subject to 
alienation, contract to sell, power of attorney, or any other 
encumbrance prior to April 26, 1931, except that the Sec¬ 
retary of the Interior may remove such restrictions, wholly 
or in part, under such rules and regulations concerning 
terms of sale and disposal of the proceeds for the benefit 
of the respective Indians as he may prescribe.” 

Sec. 2 provided: 

That all lands other than homesteads allotted to members 
of the Five Civilized Tribes from which restrictions have 
not been removed mav be leased by the allottee if an adult, 
or by guardian or curator under order of the proper pro¬ 
bate court if a minor or incompetent for a period not to 
exceed five years, without the privilege of renewal: Pro¬ 
vided, That leases of restricted lands for oil, gas or other 
mining purposes, leases of restricted homesteads for more 
than one year, and leases of restricted lands for periods of 
more than five years, may be made with the approval 
5 of the Secretary of the Interior, under rules and 
regulations provided by the Secretary of the In¬ 
terior, and not otherwise; and provided further, That the 
jurisdiction of the probate courts of the State of Oklahoma 
over lands of minors and incompetents shall be subject to 
the foregoing provisions. 

Sec. 6.' That the persons and property of minor allottees 
of the Five Civilized Tribes shall, except as otherwise spe¬ 
cifically provided by law, be subject to the jurisdiction of 
the probate courts of the State of Oklahoma. 

The balance of section 6 authorizes the Secretary to ap¬ 
point representatives of himself to investigate or to appear 
in court when necessary to protect interests of minor al¬ 
lottees, etc., with right to bring actions, etc., if deemed 
best. 

Sec. 9. That the death of any allottee of the Five Civi¬ 
lized Tribes shall operate to remove all restrictions upon 
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the alienation of said allottee’s land: Provided, That no 
conveyance of any interest of any full-blood Indian heir 
in such land shall be valid unless approved by! the court 
having jurisdiction of the settlement of the estate of said 
deceased allottee * * *. | 

Section 9 of the Act of May 27,1908, was amended by Act 
of April 10, 1926, (44 Stat. 239) to read as follows: 

“Sec. 9. The death of any allottee of the Fivb Civilized 
Tribes shall operate to remove all restriction^ upon the 
alienation of said allottee’s land: Provided, That hereafter 
no conveyance bv anv full-blood Indian of the Five Civi- 

V * w 

lized Tribes of any interest in lands restricted by section 
1 of this Act acquired by inheritance or devise from an al¬ 
lottee of such lands shall be valid unless approved by the 
county court having jurisdiction of the settlement of the 
estate of the deceased allottee or testator: Provided fur¬ 
ther, That if any member of the Five Civilized Tribes of 
one-half or more Indian blood shall die leaving issue sur¬ 
viving, born since March 4, 1906, the homestead of such de¬ 
ceased allottee shall remain inalienable, unless Restrictions 
against alienation are removed therefrom by tliR Secretary 
of the Interior for the use and support of such isjsue, during 
their life or lives, until April 26, 1931; but if no such issue 
survive, then such allottee, if an adult, may dispose of his 
homestead by will free from restrictions; if this lie not done, 
or in the event the issue hereinabove provided for die be¬ 
fore April 26, 1931, the land shall then descend to the heirs, 
according to the laws of descent and distribution of the 
State of Oklahoma, free from all restrictions: Pro- 
6 vided, That the word “issue” as used in this section 
shall be construed to mean child or children”. 

By Act approved May 10, 1928, (45 Stat. 4$5) entitled 
“An Act to Extend the Period of Restriction ifa. Lands of 
Certain Members of the Five Civilized Tribes, and for other 
purposes”, it was provided: Sec. 1. That the restrictions 
against the alienation, lease, mortgage, or other encum¬ 
brance of the lands allotted to members of the Five Civi¬ 
lized Tribes in Oklahoma, enrolled as of one-hhlf or more 
Indian blood, be and they are hereby, extended ior an addi¬ 
tional period of 25 years commencing on April 26, 1931, but 
by section 2 of said Act of May 10, 1928, it was provided 
that section 9 of the Act of May 27, 1908, hereinbefore re¬ 
ferred to, should be extended for a period of 25 years from 
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and including April 26, 1931, 4 ‘except, however, the provi¬ 
sions thereof which read as follows : 

“Provided further, that if any member of the Five Civi¬ 
lized Tribes of one-half or more Indian blood shall die leav¬ 
ing issue surviving, born since March 4, 1906, the home¬ 
stead of such deceased allottee shall remain inalienable, 
unless restrictions against alienation are removed there¬ 
from by the Secretary of the Interior for the use and sup¬ 
port of such issue during their life or lives until April 26, 
1931; but if no such issue survive, then such allottee if an 
adult, may dispose of his homestead by will free from re¬ 
striction^; if this be not done, or in the event the issue 
hereinabove provided for die before April 26, 1931, the 
lands shall then descend to the heirs, according to the laws 
of descent and distribution of the State of Oklahoma free 
from all restrictions. ,, 

Plaintiff states that notwithstanding the statutes as here¬ 
inbefore set forth are plain and mandatory that restric¬ 
tions ceased on April 26, 1931, upon homesteads of de¬ 
ceased allottees in the case of issue born since March 4, 
1906, as to all persons no matter what the degree of blood 
that the defendants hereto are usurping an authority and 
control ok v er lands and funds where full blood Indians are 
concerned and are asserting and usurping unlawfully the 
right to withhold funds in their physical possession regard¬ 
less of the fact that the Indian parties entitled thereto made 
lawful contract with plaintiff and that plaintiff rendered 
and performed all services called for by his contract here¬ 
inbefore set forth during the period from the date of said 
contract until completion of said services in September 
1932 and notwithstanding plaintiff has a lien upon 
7 the funds in the custodv or under the control of the 
defendants. 

9. Plaintiff states that Betsy Ilarjo was aware of the des¬ 
perate nature of the claim asserted against the estate of 
Joseph liar jo by Addie Mingo, was fully advised of and 
knew the contract executed bv her and herein set forth 

m/ 

and appreciated the services successfully performed in her 
behalf by plaintiff and heretofore duly executed and there 
has been recorded a deed to plaintiff giving plaintiff a one- 
sixth interest in the homestead lands herein described and 
delay ensuing in payment from her funds of the amount of 
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money to which plaintiff was entitled made and executed a 
mortgage to plaintiff which has been duly recorded for the 
amount of the money due plaintiff upon the remaining five- 
sixths interest of said Betsy Harjo in and to the homestead 
allotment hereinbefore described. Plaintiff stated that said 
mortgage was given as security for the payment of the 
amount due plaintiff and ^svas made and execute^ upon an 
understanding that plaintiff should exhaust his remedies 
and endeavors to obtain payment from her funds held by 
the defendants hereto. 

10. Plaintiff states that he made demand up0n the de¬ 
fendants hereto for the payment to him of tlie sum of 
$8,586.72 due to him and in connection therewith Betsy 
Harjo aforesaid wrote a letter dated August 2^, 1933, to 
the Commissioner of Indian Affairs, reading as follows: 

“ Holdenville, Oklahoma, Aug. $3,1933. 

“Commissioner of Indian Affairs, 

Washington, D. C. 

Dear Sir: 

I want Mr. Warren paid his fee in Joseph Harjo case. 
He did good work and should be paid according t\) contract. 
I am satisfied. 

Yours truly, 

(Signed) ' BETSY HfRJO.” 

11. Plaintiff states that the defendants hereto have re¬ 
fused to comply with the demand of plaintiff and the re¬ 
quest of Betsy Harjo and have offered to pay plaintiff the 
wholly inadequate sum of $3,000 in full satisfaction of his 
claim for legal services under his contract hereiiibefore set 
forth. A true copy of a letter written by the Conjimissioner 
of Indian Affairs and approved by the defendant hereto 

through his Assistant Secretary of the Interior under 
8 date of October 26, 1933, addressed to tljeir subor¬ 
dinate, Superintendent of the Five Civilized Tribes 
is attached hereto marked exhibit B and is prayed to be 
read as part hereof as though incorporated herein. 

12. Plaintiff states that the five-sixths interest of Betsv 
Harjo in the homestead allotment hereinbefore mentioned 
has been appraised by the Superintendent of the Five Civi- 

2—6270a 
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lized Tribes or liis subordinate as of a value of the sum of 
$5,000 but plaintiff states that in the present depressed con¬ 
dition of affairs the said five-sixths interest if sold under 
the mortgage to plaintiff would not bring said sum of 
$5,000 and could be sold at only a heavy loss to Betsy Harjo 
and that plaintiff if said five-sixths interest were sold 
would not obtain payment of the full amount due him and 
then would have a claim for deficiency upon the funds of 
Betsy Harjo and upon which he has a lien as hereinbefore 
set forth and that he has no adequate, complete and equal 
remedy that would afford him speedy relief and equal to his 
lien upon the funds belonging to Betsy Harjo accumulated 
in the hands of and under the custody and control of the 
defendants hereto. 

Plaintiff states that he has been requested by Betsy 
Harjo, now Fife, to bring this proceeding, as will appear by 
her letter to plaintiff dated October IS, 1933, attached 
hereto as exhibit C and prayed to be read as part hereof as 
though incorporated herein. 

Wherefore, and inasmuch as plaintiff has no other ade¬ 
quate or complete remedy, save by the process of this 
Court, your petitioner prays: 

First. That summons mav be issued out of this Court di- 
rected to Harold L. Ickes, Secretary of the Interior, and 
John Collier, Commissioner of Indian Affairs, command¬ 
ing them and each of them to answer this petition. 

Second. That a rule may issue out of this Court com¬ 
manding the defendants and each of them to show cause, if 
any he has, why a writ of mandamus should not be issued 
them and each of them commanding them to pay to plain¬ 
tiff from the funds of Betsy Harjo in their hands or under 
their custody and control the sum of $8,586.72, with interest 
thereon from the 11th dav of October 1933. 

Third. That a writ of mandamus mav be issued com- 
manding Harold L. Ickes, Secretary of the Interior, and 
John Collier, Commissioner of Indian Affairs, to pay and 
turn over to plaintiff the sum of $8,586.72 with intcr- 
9 est thereon from October 11, 1933, from the moneys 
ahd funds belonging to Betsy Harjo and now held by 
or under the custody or control of the defendants or either 
of them and their and either of their subordinates, plaintiff 
tendering himself ready and willing to give a full receipt 


! 
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and release upon payment of said sum of all his claims 
against the funds of Betsy Harjo on account of tlie contract 
and services performed by him as herein set forth. 

Fourth. For such other and further relief as to| the Court 
may seem meet and proper and the nature of th^ case may 
require. 

And as in duty bound your plaintiff and petitioner will 
ever pray. 

FRANK L. WARR&N, 

Plaintiff. 

CHAS. II. MERILLAT, 

Attorney for Plaintiff. 

State of Oklahoma, 

County of Hughes , ss: 

Frank L. Warren, being first duly sworn, deposes and 
says: That he has read the foregoing mandamus petition 
by him subscribed and that the matters and thiiigs therein 
contained and stated he verily believes to be tnje. 

FRANK L. WARREN. 

Subscribed and sworn to before me this 9th (Jay of No¬ 
vember 1933. 

[seal.] IVA GREEN, 

Notary Public. 

My commission expires 9-9-1935. 

10 Plaintiff’s Exhibit A. 

Contract. 

This agreement made and entered into on this the 15th 
day of July 1931, by and between Betsy Harjo, ^mother of 
Joseph Harjo, deceased) party of the first part land Frank 
L. Warren, of Holdenville, Oklahoma, party of the second 
part: 

Witnesseth, that whereas Joseph Harjo died <Jn the 15th 
day of October 1930, leaving surviving him this party of 
the first part his sole and only heir, and leaving money in 
the Department and leaving the homestead of Tarsey 
Baker, of which he was the owner of an undivided one-half 
interest, being described as follows: 
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The Southeast Quarter of the Southwest Quarter of Sec¬ 
tion Four (4), Township Nine (9) North, Range Eleven 
(11) East, in Hughes County, Oklahoma; and 

Whereas, other parties are claiming an interest in the 
said land and money, being Addie Mingo and her child, 
claiming the said child to be the legitimate son of Joseph 
Harjo, and his heir, and also a possible claim of Effie Cowe 
and her child, claiming to be heirs of Joseph Harjo, de¬ 
ceased ; 

Whereas, there is another claim against the said estate 
of Joseph Harjo consisting of a claim for damages by 
Lewis Baggage for injuries in a car accident and 

Whereas, the party of the first part desires to employ the 
party of the second part as her attorney to represent her in 
the above litigation; 

Now, therefore, it is agreed by and between the parties 
hereto that the party of the first part employs the party of 
the second part to represent her in the said litigation and 
the parti of the second part accepts such employment. It 
is agreed that the party of the second part is to receive as 
his compensation for such services one-third of the amount 
saved to the party of the first part, being one-third of the 
amount in controversy in land and monev in the heirship 
litigation, or one-third of the amount in controversy in the 
damage litigation. It is further agreed that no compromise 
of such litigation is to be made without the consent of both 
parties hereto. 

In testimony whereof the said parties have signed their 
names on this the said 15th dav of July 1931. 

(Signed) BETSY HARJO, 

Party of the First Part . 

(Signed) FRANK L. WARREN, 

Party of the Second Part. 

State of Oklahoma, 

County of Hughes , ss: 

Before me, a Notary Public, in and for said County and 
State, on this the 15th day of July 1931, personally ap¬ 
peared Betsy Harjo, to me known to be the identical per¬ 
son who executed the within and foregoing instrument and 
acknowledged to me that she executed the same as her free 
and voluntary act and deed for the uses and purposes 
therein set forth. 
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Witness my hand and official seal the day and! year first 
above written. i 

[seal.] (Signed) MAUDE ROBERTS, 

Notary Public . 

My commission expires 11-18-34. j 

Examined and approved in open Court this 15th day of 
July, 1931. 

* [seal.] (Signed) DON WILBANKS, 

County Judge . 

| 

Filed 5-13-32. Book 93, Misc. 195. ! 

[seal.] HETTIE BARTLETT, 

County Clerk , 
By A. C. BAILEY, , 

Deputy. 

11 Plaintiff’s Exhibit B. 

i 

L-P :FCT. 31890-33. N. A. G. j 


Oct. 11, 1933. 


Mr. A. M. Landman, 

Superintendent Five Civilized Tribes Agency. 


Dear Mr. Landman : i 

Your attention is invited to the reports submitted by your 
agency dated February 13, July 13 and 18, concerning the 
claim of Frank L. Warren of Holdenville, Oklahoma, for an 
attorney’s fee in the Tarsey Baker case for services ren¬ 
dered Betsy Harjo. j 

Several hearings in this matter have been helld before the 
First Assistant Secretary of the Interior, and! on Septem¬ 
ber 28 it was concluded to offer Mr. Warren j the sum of 
$3,000 in full satisfaction of his claim for lelgal services 
rendered Betsy Harjo, upon the condition thkt he would 
reconvey to her the 1/6 interest in the homestead allot¬ 
ment of Tarsey Baker which was deeded to jiim by Mrs. 
Harjo, and also release the mortgage given him by her 
covering the remaining 5/6 interest. This offer was com¬ 
municated to C. H. Merillat of this city, Mr. ^yarren’s rep¬ 
resentative, and on October 1 we were advised that the 
offer was not acceptable. 
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We have carefully gone into this matter and the conclu¬ 
sion has been reached that the funds inherited by Betsy 
Harjo are restricted and properly held by the Secretary of 
the Interior in trust for her. Having declined to pay the 
fee demanded, doubtless the attornev will make an effort 
to collect from any unrestricted property. You are re¬ 
quested to keep in close touch with this case, and if the 
homestead land is offered for sale to satisfv Mr. Warren’s 
claim, consider the advisability of having some represent¬ 
ative present at the sale in order to protect the interests 
of the Indian in the matter as fully as possible. 

Sincerely vours, 

JOHN COLLIER, 

Commissioner. 


10-MS-5. 


Approved Oct. 26, 1933. 

(Sgd.) OSCAR L. CHAPMAN, 

1 Assistant Secretary. 

12 Plaintiff's Exhibit C. 

Wetumka, Oklahoma, October IS, 1933. 

Mr. Frank L. Warren, 

Holdenville, Oklahoma. 

Dear Sir: 

Having been advised that the Department has declined 
to pay you the contract fee for your services when em¬ 
ployed by me in the matter of the determination of the heir 
of Joseph Harjo, deceased, out of funds in the hands of the 
Department, I request that you take whatever steps are 
necessary to obtain payment of what is due you out of my 
funds in the hands of the Department, as that is the funds 
I desire it paid from. I request that you do not foreclose 
your mortgage at this time until you have exhausted all re¬ 
sources to obtain payment out of the funds under control 
of the Interior Department. 

Yours truly, 

(Signed) BETSY, FIFE now, HARJO. 
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13 Ansiver to Petition for Writ of Mandamus and 
Response to the Rule to Shoiv Cause. 

Filed December 14, 1933. | 

i 

* * # * * * ! * 

Come now the defendants, Harold L. Ickes, (Secretary 
of the Interior, and John Collier, Commissioner of Indian 
Affairs, and for answer to the petition for writ 6f manda¬ 
mus and response to the rule to show cause whyja writ of 
mandamus should not issue as prayed, state: j 

: i 

1. That they admit the allegations set forth in paragraph 

1 of the petition. 

2. That they admit the allegations set forth in paragraph 

2 of the petition. 

3. That they admit the allegations set forth in paragraph 

3 of the petition. j 

4. That upon their information and belief they! admit the 
allegations set forth in paragraph 4 of the petition. 

5. That they deny that Betsy Harjo from and after April 
26, 1931, became and was an unrestricted Indian free and 
competent to contract in her own right, but otherwise admit 
the allegations set forth in the first sentence of paragraph 

5 of the petition. 

13a. That they deny that the County Court pf Hughes 
county, Oklahoma, the court which approved the 
contract, had jurisdiction and authority in the' premises, 
but otherwise admit the allegations set forth in the second 
and last sentence of paragraph 5 of the petition. | 

Further answering paragraph 5 of the petition, the de¬ 
fendants state: That the jurisdiction of the Cohnty Court 
under section 9 of the act of May 27, 1908 (35 Stilt. 312), as 
amended by the act of April 12, 1926 (44 Stat. 2&9), is con¬ 
fined to the approval of a conveyance of the interest in¬ 
herited by Betsy Harjo in the homestead allotment of Tar- 
sev Baker, deceased; that that court was and is without 
jurisdiction over the funds in the hands of the Secretary 
of the Interior representing accumulated royalties from 
said homestead allotment ; that the jurisdiction of the Sec¬ 
retary of the Interior over such funds was and i^ exclusive; 
that the contract executed by Betsy Harjo employing the 
plaintiff, Frank L. Warren, was not approved by the Sec- 
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retary of the Interior, and without such approval the con¬ 
tract was ineffective and unenforceable against the monevs 
in the hands of the Secretarv. 

6. That they deny that the funds mentioned in paragraph 
6 of the petition, which accrued from the homestead allot¬ 
ment of Tarsey Baker, deceased, were unrestricted and 
deny that plaintiff was entitled to and had a lien against 
those funds under his contract for the amount claimed bv 
him, but on information and belief otherwise admit the 
allegations set forth in paragraph 6 of the petition. 

7. That they are advised that the first two subparagraphs 
of paragraph 7 of the petition recite Oklahoma statute pro¬ 
visions which they are not required to answer; that they 
denv each and every allegation set forth in the third and 
last subparagraph of paragraph 7 of the petition. 

Further answering paragraph 7 of the petition, defend¬ 
ants state: That the statutes of the State of Oklahoma are 
without application, and that the moneys in question while 
held bv the Secretarv of the Interior and his subordinates, 
whether restricted or not, were and are held in their 
14 official capacities as representatives of the Federal 
Government, and while so held, could not and can 
not be impressed with a valid lien or otherwise attached or 
encumbered by a creditor of the one to whom the money 
belongs, or claimed by an assignee of the one to whom the 
money belongs. 

8. That they are advised that paragraph 8 of the petition 
in part recites Federal statutes which they are not required 
to answer; and that excepting the recitals of statutes they 
deny eacffi and every allegation set forth in paragraph 8 of 
the petition. 

9. That they have no information or belief respecting the 
allegations set forth in paragraph 9 of the petition and pray 
that plaintiff be put upon strict proof thereof in so far as 
material. 

10. That they admit the allegations set forth in para¬ 
graph 10 of the petition. 

11. That they deny the allegation set forth in paragraph 
11 of the petition, that the amount of $3,000 offered in set¬ 
tlement of plaintiff’s claim is wholly inadequate, but other¬ 
wise admit the allegations set forth in paragraph 11 of the 
petition. 

12. That they have no information or belief respecting 
the appraised value or the present realizable value of the 
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homestead allotment as alleged in paragraph 12 cjf the peti¬ 
tion, and pray that plaintiff be put upon strict proof 
thereof, in so far as material; they otherwise defiy the alle¬ 
gations set forth in the first sentence of paragraph 12 of 
the petition. 

That they admit the allegation set forth in ihe second 
sentence of paragraph 12 of the petition. 

Answering the petition as a whole and responding to the 
rule to show cause: 

I 

13. The defendants state that the acts of Congress per¬ 
tinent to the issues here involved are : 

Section 1 of the act of May 27,1908 (35 Stat. 3 lL2) : 


15 “* * * All homesteads of said allottees enrolled 

as mixed-blood Indians having half or more than 
half Indian blood, including minors of such degrees of 
blood, and all allotted lands of enrolled full-bloods, and en¬ 
rolled mixed-bloods of three-quarters or more Indian blood, 
including minors of such degrees of blood, shall not be 
subject to alienation, contract to sell, power of attorney, 
or any other incumbrance prior to April twenty-^ixth, nine¬ 
teen hundred and thirty-one, except that the Secretary of 
the Interior may remove such restrictions, wholly or in 
part, under such rules and regulations concerning terms 
of sale and disposal of the proceeds for the benefit of the 
respective Indians as he may prescribe. * * 


* > 5 


Section 2 of the act of May 27, 1908 (35 Stat. 312): 


4 4 That all lands other than homesteads allotted to mem¬ 
bers of the Five Civilized Tribes from which Restrictions 
have not been removed may be leased by the allottee if an 
adult, or by guardian or curator under order of I the proper 
probate court if a minor or incompetent, foir a period 
not to exceed five years, without the privilege pf renewal: 
Provided, That leases of restricted lands for oil, gas or 
other mining purposes, leases of restricted homesteads for 
more than one year, and leases of restricted lands for 
periods of more than five years, may be made, with the 
approval of the Secretary of the Interior, unddr rules and 
regulations provided by the Secretary of the Interior, and 
not otherwise: And provided further, That the jurisdic- 


3—6270a 
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tion of the probate courts of the State of Oklahoma over 
lands of minors and incompetents shall be subject to the 
foregoing provisions, * * 

Section 9 of the act of May 27, 1908, as amended bv the 
act of April 12, 1926 (44 Stat. 239): 

“The death of any allottee of the Five Civilized Tribes 
shall operate to remove all restrictions upon the alienation 
of said allottee’s land: Provided , That hereafter no con¬ 
veyance by any full-blood Indian of the Five Civilized 

Tribes of anv interest in lands restricted bv section 1 of 
* %■ 

this Act acquired by inheritance or devise from an allottee 
of such lands shall be valid unless approved by the county 
court having jurisdiction of the settlement of the estate 
of the deceased allottee or testator: Provided further , That 
if anv member of the Five Civilized Tribes of one-half or 
more Indian blood shall die leaving issue surviving, born 
since March 4, 1906, the homestead of such deceased allot¬ 
tee shall remain inalienable, unless restrictions against 
alienation are removed therefrom bv the Secretarv of the 
Interior for the use and support of such issue, during their 
life or lives, until April 26, 1931; but if no such issue sur¬ 
vive, then such allottee, if an adult, may dispose of his 
homestead by will free from restrictions; if this be not 
done, or in the event the issue hereinabove provided for 
die before Ax^ril 26, 1931, the land shall then descend to 
the heirs, according to the laws of descent and distribu¬ 
tion of the State of Oklahoma, free from all restric¬ 
tions: * * 

16 The act of May 10, 1928 (45 Stat. 495): 

Section 1 of this act extends the restrictions other¬ 
wise expiring on April 26, 1931, on lands restricted by sec¬ 
tion 1 of the act of May 27, 1908, for an additional period 
of 25 years, and section 2 extends for a like period the 
provisions of section 9 of the act of 1908, as amended by 
the act of 1926, with the exception of the second proviso to 
said section 9, the provisions of which were expressly re¬ 
pealed by said section 2 effective April 26, 1931. 

Section 1 of the act of January 27, 1933 (47 Stat. 777): 

“That all funds and other securities now held by or 
which may hereafter come under the supervision of the 
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Secretary of the Interior, belonging to and only so long* 
as belonging* to Indians of the Five Civilized ^Tribes in 
Oklahoma of one-half or more Indian blood, enrolled or 
unenrolled, are hereby declared to be restricted land shall 
remain subject to the jurisdiction of said Secretary until 
April 26, 1956, subject to expenditure in the meantime for 
the use and benefit of the individual Indians to vjhom such 
funds and securities belong, under such rules aijd regula¬ 
tions as said Secretary may prescribe: * * *|.” 

i 

The defendants state that Tarsey Baker, a [full-blood 
Creek Indian, Roll No. 5024, was allotted as homestead the 
SE 1 /* SW*4 Section 4, Township 9 N., Range 11 E., subject 
to the restrictions imposed by section 1 of the adt of 1908; 
that Tarsey Baker died on or about March 15, 1911, leav¬ 
ing as his heirs Betsy Harjo, widow, and Josejph Harjo, 
son, both full-blood Creek Indians; that the lattdr, having 
been born since March 4, 1906, the homestead continued 
restricted and inalienable for his use and support under 
the provisions of the second proviso to section 9.of the act 
of 1908; that Joseph Harjo died on or about October 15, 
3930, whereupn his interest in the estate of Tarsey Baker 
passed to his mother, Betsy Harjo. j 

The defendants further state that the moneys involved 
in this action now held by the Secretary of the Interior 
were derived from an oil and gas lease on the homestead 
allotment of Tarsey Baker, deceased, made on October 28, 
1915, by Betsy Harjo, for herself, and as guardian 
17 for Joseph Harjo, a minor, and duly approved by 
the Secretary of the Interior on April) 26, 1916, 
under authority of section 2 of the act of 1908, dupra; that 
the lease provides in conformity with regulations pre¬ 
scribed by the Secretary of the Interior undei) authority 
of said section 2 that the Secretary of the Interior through 
his representatives shall supervise all operation^ under the 
lease; that the royalties thereunder shall be paid to his 
representatives, and that with certain exceptions, imma¬ 
terial here, the regulations then or thereafter in force 
should be deemed a part of the lease. A true cppy of said 
lease is attached hereto marked defendant’s Exhibit “A”, 
which it is prayed may be taken and read as a part hereof 
as though fully set forth herein. Defendants further state 
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that the regulations approved July 7, 1925, page S, provide 
with respect to the disposition of such royalties: 


“Provided, however, That the said superintendent or 
other officer in charge of the office of the Superintendent 
for the Five Civilized Tribes is authorized in his discre¬ 
tion, where considered for the best interest of any adult, 
minor, or incompetent lessor, or his or her heirs, for whose 
account royalties, rents, or payments accruing under any 
lease have been paid to said superintendent, to withhold 
the disbursement of such royalties, rents, or payments, 
wholly or in part, from any such adult or guardian or 
curator of any such minor or incompetent, or his or her 
heirs, until such time or times as the payment thereof is 
considered best for the benefit of said lessor or his or 
her heirs. 


i i 


And provided further, That in such individual cases or 

classes of cases as the Secretarv of the Interior mav direct 

* 

the Superintendent for the Five Civilized Tribes shall 
cause such payments as may be authorized to be made out 
of the royalties and other individual Indian funds of the 


restricted Indians, minors, and incompetents, to be paid 
direct to the Indians entitled thereto or to be otherwise 
paid out for their benefit and use, as the Secretary of the 
Interior mav authorize in said cases. 

“And provided also, That from the individual Indian re¬ 
stricted funds derived as rovalties or otherwise no dis- 

m/ 

bursements in settlement of litigation or in payment of 
attorney ?s fees or in the purchase of or investment in real 
estate or in loans upon real estate shall be made except 
with the approval of the Secretary of the Interior 
thereto: * * V’ 


Defendants further state that Betsy Harjo is a restricted 
full-blood ward of the Federal Government and that under 
the statutes, lease and regulations mentioned above, the 
moneys now in their hands representing the royal- 
18 ties accumulated from the lease upon the homestead 
allotment of Tarsey Baker, deceased, are now’ and 
have at all times been restricted and subject to the ex¬ 
clusive jurisdiction and control of the Secretary of the 
Interior, and that without the approval of said Secretary 
of the Interior the contract sued upon is wholly ineffective, 
with or without the aid of any statute of the State of Ok- 
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i 

j 

i 
i 

i 

lahoma, to impress such funds with a valid lien j or claim. 

14. Defendants further state that the payment of the 
claim sued upon from the moneys in the custody of the 
Secretary of the Interior is a matter resting \i T ithin the 
discretion of the Secretary of the Interior and that his 
judgment can not be controlled by mandamus. 

15. Defendants state further that plaintiff in Ills petition 
for a writ of mandamus is, in effect, attempting to enforce 
an alleged lien; and that mandamus will not li<i to effect 
such a purpose. 

16. Defendants further state: 

[ 

1. If plaintiff is entitled to some remedy in thp premises 
it is a remedy in contract or a suit to foreclose ijis alleged 
mortgage. 

2. If plaintiff is entitled to maintain any actio^i, or suit, 
based upon his contract or alleged mortgage, ljis proper 
and obvious remedy is a suit, in the proper forum, to de¬ 
termine and enforce his contract rights against! the other 
party to the contract or to foreclose his alleged jmortgage. 

It, therefore, appears that plaintiff, if entitled to any 
remedy in the premises, is possessed of an adequate or¬ 
dinary civil remedy, and thereby is precluded from main¬ 
taining this extraordinary action for mandamusj 

Wherefore, the premises considered, defendants, and 
each of them having made full response to the rule 

19 to show cause, and having submitted their answer 
to the allegations of plaintiff, pray that t^e rule be 

withdrawn and discharged and the petition dismissed, and 
each of them be permitted to go hence without day and 
with their costs. 

HAROLD L. ICKES, 
Secretary of the Interior . 
JOHN COLLIER, 
Commissioner of Indian, Affairs. 

I 

20 District of Columbia, ss : 

Harold L. Ickes, being first duly sworn, on his oath says 
that he has read the foregoing Answer by him subscribed, 
and that he knows the contents thereof, and that the facts 
therein stated of his own knowledge are true,! and those 
stated upon information and belief he believes to be true. 

HAROLD L. ICKES. 

i 
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Subscribed and sworn to before me this 14tli day of 
December, 1933. 

[seal.] FRANK JONES, 

Notary Public in and for the District of Columbia. 

Commission Expires Jan. 10, 1936. 

District of Columbia, ss.* 

John Collier, being first duly sworn, on his oath says that 
he has read the foregoing Answer by him subscribed, and 
that he knows the contents thereof, and that the facts 
therein stated of his own knowledge are true, and those 
stated upon information and belief he believes to be true. 

JOHN COLLIER. 

Subscribed and sworn to before me this 14tli day of 
December, 1933. 

[seal.] FRANK JONES, 

Notary Public in and for the District of Columbia . 

Commission Expires Jan. 10, 1936. 

NATHAN R. MARGOLD, 

Solicitor Department of the Interior , 

J. KENNARD CHEADLE, 

Assistant Solicitor Department of the Interior , 

Attorneys for Defendants. 

Service acknowledged this 14th of December, 1933. 

C. H. MERILLAT, 

AtVy for Petitioner. 

21 Exhibit “A.” 

Form A, Series 1908.—Approved April 20,1908. Amended 

February 6, and June 29,1911. 

33382. 9373. 

Oil and Gas Mining Lease Upon Land Selected for 

Allotment. 

Creek Nation, Oklahoma. 

This indenture of lease, made and entered into in quadru¬ 
plicate on this 28th day of October, A. D. 1915, by and be- 
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tween Betsy Harjo, in her own right, and as Guardian of 
Joseph Harjo, a Minor, heirs of Tarsey Baker, deceased, of 
Wetumka, Okla., enrolled as a Full blood citizen of the 
Creek Nation, Roll No. 5024, party of the first part, herein¬ 
after designated as lessor, and The Fortuna Oil Company, 
a Corporation, of Oklahoma City, Oklahoma, party of the 
second part, hereinafter designated as lessee, under and in 
pursuance of the provisions of the act of Congress ap¬ 
proved May 27, 1908 (35 Stat. L. P. 312) Witnesseth: 

1. The lessor, for and in consideration of one dollar, the 
receipt whereof is acknowledged, and of the royalties, cove¬ 
nants, stipulations and conditions hereinafter contained, 
and hereby agreed to be paid, observed and performed by 
the lessee, does hereby demise, grant, lease, and l^t unto the 
lessee, for the term of ten years from the date of the ap¬ 
proval hereof by the Secretary of the Interior, and as much 
longer thereafter as oil or gas is found in paying quanti¬ 
ties, all the oil deposits and natural gas in or lender the 
following described tract of land, lying and being jwithin the 
county of Hughes and State of Oklahoma, to-wit: The 
South East Quarter (SE 14 ) of the South West Quarter 
(SW%) of section 4, Township 9 N., range 11 E. of the In¬ 
dian Meridian, and containing 40 acres, more or less, with 
the exclusive right to prospect for, extract, pipe, store and 
remove oil and natural gas, and to occupy and use so much 
only of the surface of said land as may reasonably be neces¬ 
sary to carry on the work of prospecting for, Extracting, 
piping, storing, and removing such oil and natural gas, also 
the right to obtain from wells or other sources oii said land 
by means of pipe lines or otherwise, a sufficient supply of 
water to carry on said operations, and also the ri^ht to use, 
free of cost, oil and natural gas as fuel so far as necessary 
to the development and operation of said property. 

2. The lessee hereby agrees to pay or cause to be paid to 
the Superintendent for the Five Civilized Tribes, Musko¬ 
gee, Oklahoma, for the lessor, as royalty, the sum of 12% 

per cent of the gross proceeds of all criide oil ex- 
22 tracted from the said land, such payment to be made 

at the time of sale or removal of the oil. And the 
lessee shall pay as royalty on each gas producing well three 
hundred dollars per annum in advance, to be calculated 
from the date of commencement of utilization:! Provided, 
however, in the case of gas wells of small volhme, when 
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the rock pressure is one hundred pounds or less, the parties 
hereto may, subject to the approval of the Secretary of the 
Interior, agree upon a royalty, which will become effective 
as a part of this lease; Provided, further, That in case of 
gas wells of small volume, or where the wells produce both 
oil and gas or oil and gas and salt water to such extent 
that the gas is unfit for ordinary domestic purposes, or 
where the gas from any well is desired for temporary use in 
connection with drilling and pumping operations on adja¬ 
cent or nearby tracts, the lessee shall have the option of 
paying royalties upon such gas wells of the same per¬ 
centage of the gross proceeds from the sale of gas from 
such wells as is paid under this lease for royalty on oil. 
The lessor shall have the free use of gas for domestic pur¬ 
poses in his residence on the leased premises, provided 
there slihll be surplus gas produced on said premises over 
and above enough to fully operate the same. Failure on 
the part of the lessee to use a gas producing well, which 
cannot profitably be utilized at the rate herein prescribed, 
shall not work a forfeiture of this lease so far as the same 
relates to mining oil, but if the lessee desires to retain gas 
producing privileges, the lessee shall pay a rental of one 
hundred dollars per annum, in advance, calculated from 
date of discovery of gas, on each gas producing well, gas 
from which is not marketed or not utilized otherwise than 
for operations under this lease. Payments of annual gas 
royalties shall be made within twentv-five davs from the 
date such royalties become due, other royalty payments to 
be made monthlv on or before the 25th dav of the month 
succeeding that for which such payment is to be made, sup¬ 
ported by sworn statements. 

3. Until a producing well is completed on said premises 
the lessee shall pay, or cause to be paid, to said Superin¬ 
tendent for the Five Civilized Tribes, Muskogee, Oklahoma, 
for lessor, as advanced annual royalty, from the date of the 
approval of this lease, fifteen cents per acre per annum, an¬ 
nually, in advance for the first and second years; thirty 
cents per acre per annum, annually, in advance, for the 
third and fourth years; seventy-five cents per acre per an¬ 
num, aiiuually, in advance, for the fifth year; and one dol¬ 
lar per acre per annum, annually, in advance, for each suc¬ 
ceeding year of the term of this lease; it being understood 
and agreed that such sums of money so paid shall be a 
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credit on stipulated royalties, and the lessee hereby agrees 
that said advance royalty when paid shall not be) refunded 
to the lessee because of any subsequent surrender or can¬ 
cellation thereof; nor shall the lessee be relieved from its 
obligation to pay said advance royalty annually vjhen it be¬ 
comes due, by reason of any subsequent surrender or can¬ 
cellation of this lease. 

23 4. The lessee shall exercise diligence in sinking 

wells for oil and natural gas on land covered by this 
lease and shall drill at least one well thereon Within one 
year from the date of approval of this lease by ^he Secre¬ 
tary of the Interior, or shall pay to said Superintendent for 
the Five Civilized Tribes, Muskogee, Oklahoma, for the 
use and benefit of the lessor, for each whole yeaj* the com¬ 
pletion of such well is delayed after the date of such ap¬ 
proval by the Secretary of the Interior, for notj to exceed 
ten years from the date of such approval, in addition to 
the other considerations named herein, a rentjal of one 
dollar per acre, payable annually; and if the lessee shall 
fail to drill at least one well within any such yearly period 
and shall fail to surrender this lease by executing and re¬ 
cording a proper release thereof and otherwise [complying 
with paragraph numbered 7 hereof on or before the end 
of any such year during which the completion of such well 
is delayed, such failure shall be taken and held as conclu- 
sively evidencing the election and covenant of the lessee to 
pay the rental of one dollar per acre for sucll year and 
thereupon the lessee shall be absolutely obligated to pay 
such rental. The failure of the lessee to pay ^uch rental 
before the expiration of fifteen days after it becomes duo 
at the end of any yearly period, during which ja well has 
not been completed as provided herein, shall be ja violation 
of one of the material and substantial terms andj conditions 
of this lease, and be cause for cancellation of such lease 
under paragraph numbered 9 hereof; but such cancellation 
shall not in any wise operate to release or relieve the lessee 
from the covenant and obligation to pay such rental, or any 
other accrued obligation. The lessee may be Required by 
the Secretary of the Interior, or by such Officer as may be 
designated bv him for the purpose to drill ajnd operate 
wells to offset wells on adjoining tracts, and Within three 
hundred feet of the dividing line, or in case of gas well 

4—6270a 
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lessee may have the option, in lieu of drilling offset wells, 
of paying a sum equal to the royalties which would accrue 
on each well to be offset if said wells had been drilled and 
were being operated on the land described herein and in 
accordance with the terms hereof. It is understo-d (under¬ 
stood) and agreed by the parties hereto that offset wells 
shall be drilled, or royalty paid in lieu of drilling, within 
ten days after the lessee is notified to do so, and failure to 
comply with such requirement shall constitute a violation 
of one of the substantial terms of this lease. 

5. The 1 lessee shall carry on development and operations 
in a workmanlike manner, commit no waste on the said 
land and suffer none to be committed upon the portion in 
his occupancy or use, take good care of the same and 
promptly surrender and return the premises upon the ter¬ 
mination of this lease to lessor or to whomsoever shall be 
lawfully entitled thereto, unavoidable casualties excepted; 
shall not remove therefrom any buildings or permanent im¬ 
provements erected thereon during the said term by the 
said lessee, but said buildings and improvements shall re¬ 
main a part of said land and become the property of the 

owner of the land as a part of the consideration for 
24 this lease, excepting tools, derricks, boilers, boiler 

houses, pipe lines, pumping and drilling outfits, 
tanks, engines and machinery, and the casing of all dry or 
exhausted wells which shall remain the property of the 
lessee, atid may be removed at any time prior to sixty days 
after the termination of the lease bv forfeiture or other- 
wise; arid shall not permit any nuisance to be maintained 
on the premises under lessee’s control nor allow any in¬ 
toxicating liquors to be sold or given away for any pur¬ 
poses on such premises; shall not use such premises for 
any other purpose than those authorized in the lease; and 
before abandoning any well shall securely plug the same 
so as effectually to shut off all water from the oil-bearing 
stratum, or in the manner required by the laws of the State 
of Oklahoma. 

6 . The lessee shall keep an accurate account of all oil¬ 
mining operations, showing the sales, prices, dates, pur¬ 
chases, and the whole amount of oil mined or removed; and 
all sums due as royalty shall be a lien on all implements, 
tools, movable machinery, and all other personal chattels 
used in operating said property and also upon all of the 
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unsold oil obtained from the land herein leased, as security 

» j •/ 

for payment of said royalty. 

7. The lessee may at any time, by paying to th^ Superin¬ 
tendent for the Five Civilized Tribes, Muskogee, Okla¬ 
homa, all amounts then due as provided herein and the 
further sum of one dollar, surrender and cancel!this lease 
and be relieved from all further obligations oir liability 

• • • j " 

thereunder; Provided, if this lease has been recorded lessee 
shall execute a release and record the same in the proper 
county recording office: Provided, further, in event restric¬ 
tions arc removed from all leased premises, the lessee may 
surrender all the undeveloped portion thereof by (paying the 
lessor all amounts then due and the further stmi of one 
dollar, which surrender shall not affect the terms hereof 
as to each producing well and ten acres of said premises 
as nearly in square form as possible next contiguous to 
and surrounding each of said wells, and execute hnd record 
a cancellation of premises surrendered. 

8 . This lease shall be subject to the regulations of the 
Secretary of the Interior, now or hereafter in force, rela¬ 
tive to such leases, all of which regulations dre made a 
part and condition of this lease: Provided, hoicever, that 
no regulations made after the approval of this l^ase, affect¬ 
ing either the length of term of oil and gas leases, the rates 
of royalty or payment thereunder, or the assignment of 
leases, shall operate to affect the terms and cqnditions of 
this lease. 

9. Upon the violation of any of the substantial terms 
and conditions of this lease the Secretary of fhe Interior 
(or lessor, in event restrictions are removed k s provided 
in paragraph 12 hereof) shall have the right, it any time 

after thirty days’ notice to the lessee specifying the 
25 terms or conditions violated, to declare this lease 
null and void, and the lessor shall then be entitled 
and authorized to take immediate possession of the land. 

10 . Before this lease shall be in force and effect the 
lessee shall furnish a bond with responsible surety to the 
satisfaction of the Secretary of the Interior, and such fur¬ 
ther bond or bonds as may be required by said Secretary, 
conditioned for the performance of this lease, which bond 
shall be deposited and remain on file in the Indian office. 

11 . Assignment of this lease or anv interest therein mav 
be made with the approval of the Secretary of the Interior, 
it being understood that to secure such approval the pro- 
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posed assignee need only be qualified to bold such a lease 
under the rules and regulations, and furnish a bond with 
responsible surety to the satisfaction of the Secretary of 
the Interior, conditioned for the faithful performance of 
the covenants and conditions of this lease. 

12. In event restrictions on alienation shall be removed 
from all the leasehold premises described above, this lease 
shall be Released from the supervision of the Secretary of 
the Interior, such release to take effect without further 
agreement, from the date such restrictions are removed, 
and thereupon the authority and power delegated to the 
Secretary of the Interior as herein provided shall cease, 
and all payments required to be made to said Superin¬ 
tendent for the Five Civilized Tribes, Muskogee, Oklahoma, 
shall thereafter be made to lessor or the then owner of said 
lands in person or be deposited to the credit of said lessor 
or his assigns at the Weleetka Guaranty Bank of Weleetka , 
Okla ., or at such other place as the said lessor or his assigns 
may from time to time designate in writing, and changes in 
regulations thereafter made bv the Secretary of the In- 
terior applicable to oil and gas leases shall not apply to this 
lease. 

13. Eadi and every clause and covenant in this indenture 
shall extend to the heirs, executors, administrators, suc¬ 
cessors, and lawful assigns of the parties hereto. 

14. In 1 witness whereof, the said parties have hereunto 
subscribed their names and affixed their seals on the dav 
and year first above mentioned. 

BETSY HARJO. [seat..] 
BETSY HARJO, [seal.] 
As Guardian of Joseph Harjo, a Minor. 

Attest: 

C. E. JOHNSON, 

Secretary. 

25a State of Oklahoma, 

Oklahoma County , ss: 

Before me, a Notary Public, within and for said County 
and State, on this 8 day of November, 1915, personally ap¬ 
peared A. P. Crockett, to me known to be the identical 
person who subscribed the name of the maker thereof to 
the foregoing instrument as its President, and acknowl¬ 
edged to me that he executed the same as his free and 
voluntary act and deed and as the free and voluntary act 
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and deed of such corporation for the uses and purposes 
therein set forth. 

[seal.] A. E. CAREER, 

Notary Public. 

My commission expires Sept. 25, 1918. ! 

2G Two witnesses to execution by lessor: 

FRED D. SHOUGH, 

P. 0.: Weleetka, Okla. 

THEO. L. ILES, 

P. 0.: Weleetka, Okla. 

[seal.] fortuna oil company, 

By A. P. CROCKETT, j 


Presi 


I dent. 


Two witnesses to execution by lessee: 

FRANK BUTTRAM, 

P. 0.: Norman, Oklahoma. 

D. W. OHERN, 

P. 0.: Norman, Oklahoma. 

State of Oklahoma, 

County of Okfuskee, ss: 

Before me, the undersigned, a Notary Publict in and for 
said county and State, on this 28th day of October, 1915, 
personally appeared Betsy Harjo in her owiji right and 
Betsy Harjo, as Guardian of Joseph Harjo, h Minor, to 
me known to be the identical person- who Executed the 
within and foregoing lease and acknowledged! to me that 
she executed the same as her free and voluntary act and 
deed for the uses and purposes therein set forth. 

[seal.] S. A. DURING, 

Notary Public. 

My commission expires October 30th, 1917. 

■ 

Department of the Interior, Office of the Superintendent 

for the Five Civilized Tribes. 

27 Muskogee, Oklahoma, April 10, 1916. 

The within lease is forwarded to the Commissioner of 
Indian Affairs with recommendation that it be approved. 
See my report of even date. j 

JOE H. STRAIjST, 

Acting Superintendent for the 

Five Civilised Tribes. 
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Department of the Interior, Office of Indian Affairs. 

Washington, D. C., April 23, 1916. 

Respectfully submitted to the Secretary of the Interior, 
with recommendation that it be approved. 

E. B. MERITT, 
Assistant Commissioner. 


Department of the Interior. 

Washington, D. C., April 26, 1916. 

Approved. BO. SWEENEY, 

Assistant Secretary of the Interior. 


Filed in the office of the Superintendent for the Five 
Civilized Tribes this 1 day of December, 1915, at 2 o’clock 


P. M. 


By JAMES L. GRANGER, 


Advance Royalty Received $6.00. 


Department of the Interior, Office of Indian Affairs. 


Washington, D. C., Apr. 27, 1932. 

Cancelled as to E/2 SE/4 SW/4 Sec. 4-9-11. 

C. J. RHOADS, 

Commissioner. 

28 Joinder in Issue. 

Filed December 21, 1933. 
#*•**»* 

The plaintiff joins issue on the answer of the defendants 
to the petition for writ of mandamus filed herein bv plaintiff, 
i C. H. MERILLAT, 

Attorney for Plaintiff. 

% 

Stipulation. 

Filed January 22, 1934. 

*••••** 

It is hereby stipulated in the above entitled cause by 
and between the plaintiff and defendants, acting by their 
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respective attorneys, that the five-sixths interest I of Betsy 
Harjo in the land involved in the contract between herself 
and Frank L. Warren, and as to which she has heretofore 
given a mortgage to Frank L. Warren to secure the re¬ 
maining fee he claims under his contract between himself 
and Betsy Harjo was appraised by officials of the Depart¬ 
ment of the Interior and that said five-sixths interest was 
appraised as of a value of $5,000. 

C. H. MERILLAjT, 
Attorney for Plaintiff. 
CHARLES FAHS', 

Attorney for Defendant . 

Opinion of Court . 

Filed April 26, 1934. 

* * m * • * ! * 

I 

The plaintiff in this cause, Frank L. Warrenj petitions 
this court to issue a writ of mandamus commanding the 
defendants, Harold L. Ickes, Secretary ^f the In- 
29 terior, and John Collier, Commissioner of Indian 
Affairs, to pay and turn over to the plaintiff the 
sum of $8,586.72, with interest, from the funds! inherited 
from the estate of Joseph Harjo by Betsy Harj^> and now 
field by or under the custody and control of the defendants. 

The pertinent facts of this case are as follows: 

Tersey Baker, a full-blood Creek Indian, was allotted a 
homestead in Hughes County, Oklahoma. He died March 
15th, 1911, and this homestead allotment was inherited by 
Betsy Harjo, his widow, and Joseph Harjo, his son. Under 
section 9 of the Act of 1908 (35 Stat. 312), the homestead 
inherited by Betsy Harjo and Joseph Harjo w J as subject 
to a special estate in favor of Joseph Harjo, issue of the 
allottee, who was born after March 4th, 1906. \By reason 
of this special estate the homestead was inalienable during 
Joseph Harjo’s life, until April 26th, 1931. On October 
28th, 1915, Betsy Harjo, acting for herself and in behalf 
of Joseph Harjo, executed an oil and gas lease! of the re¬ 
stricted homestead, with the approval of the Secretary of 
the Interior. This lease was subject to the rule^ and regu¬ 
lations of the Secretary of the Interior governing oil and 
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gas leases made on restricted Indian lands, the provisions 
of which, in so far as applicable here, are in part as follows: 

“Provided, however, that the said superintendent * * * 
for the Five Civilized Tribes is authorized, in his discre¬ 
tion, where considered for the best interest of any adult, 
minor, or incompetent lessor, or his or her heirs, for whose 
account royalties * * * accruing under any lease have 

been paid to said superintendent, to withhold the disburse¬ 
ment of such royalties, * * * wholly or in part, from 

any such adult or guardian or curator of any such minor 
or incompetent, or his or her heirs, until such time or 
times as the payment thereof is considered best for the 
benefit of said lessor or his or her heirs. 

***#### 

“And provided also, that from the individual Indian 
restricted funds derived as royalties or otherwise no dis¬ 
bursements in settlement of litigation or in payment 
30 of attorney’s fees * * * shall be made except 

with the approval of the Secretary of the Interior 
thereto. * * *” 

Joseph Harjo died October 15th, 1930, and left as his 
sole heir, his mother, Betsy Harjo. The accumulated roy¬ 
alties from the oil lease at the time of Joseph Harjo’s 
death amounted to approximately $50,000, and were, and 
now are, in the possession and control of the Secretary of 
the Interior. Probate proceedings under the Oklahoma 
law were instituted in the County Court of Hughes County, 
Oklahoma, and Betsy Harjo, through her attorneys, pe¬ 
titioned the Probate Court to determine Betsy Harjo as 
the sole heir to Joseph Harjo’s estate. Subsequently Addie 
Mingo and her child, Mary Ellen Mingo, answered Betsy 
Harjo’s petition and filed a cross petition, petitioning the 
court to determine them, Addie and Mary Ellen Mingo, 
as the widow and child of Joseph Harjo to be his sole 
surviviiig heirs. Thereupon Betsy Harjo employed the 
petitioner, Frank L. Warren, as her attorney, to defend 
against the claim advanced by Addie Mingo and her child, 
and also to defend a damage suit impending against the 
Joseph Harjo estate. Betsy Harjo contracted in writing 
to pay Frank L. Warren for such services one-third the 
amount of land and funds involved in the claim of Addie 
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Mingo and saved to Betsy Harjo, and one-third the amount 
involved in the damage suit. This contract was Approved 
by the Countv Judge. 

Frank L. Warren successfully defended against the claim 
of Addie Mingo and, on the 27th day of September, 1932, 
the Probate Court decreed that Addie Mingo and Mary 
Ellen took nothing by their answer and cross-pejition and 
that they had no right, title or interest in the Joseph Harjo 
estate. Pursuant to the contract of employment, Betsy 
Ilarjo deeded to Frank L. Warren on October 2j6th, 1932, 
a one-sixth interest in the old Tarsey Baker homestead, 
this being one-third of Joseph Harjo’s| one-half 
31 which was involved in the claim made |by Addie 
Mingo. Betsy Harjo, also, on the same (jlate, gave 
to Frank L. Warren a mortgage on the remaining five- 
sixths of the Tarsey Baker homestead to securb the pay¬ 
ment of a promissory note, executed by her, in tjhe sum of 
$8,586.72, payable to Warren, dated October 15thJ 1932 and 
due April 25tli, 1933, with interest at the rate <j>f ten per 
cent from date. This note represented one-third of the 
amount of Joseph’s share of the funds, amounting to $25,- 
760.12, derived from the oil royalties, which were involved 
in the Addie Mingo claim and which were under the con¬ 
trol of the Secretarv of the Interior. Both the! deed and 
the mortgage were approved by the Oklahoma County 
Court, as required by the Act of Congress. 

On October 7th, 1932, Frank L. Warren demanded of the 
defendants in this cause payment of his claijm against 
Betsy Harjo for $8,586.72; and on August 23d, 1933, Betsy 
Harjo requested the defendants to pay this efiiim. The 
defendants refused to pay Mr. Warren’s claim on the 
ground that the funds from which payment vfas sought 
were restricted, and that, therefore, they were jo be with¬ 
held and/or disbursed for the Indian owner as the Secre¬ 
tary in his discretion might determine. Subsequently, and 
on the 20th day of November, 1933, Mr. Warren filed his 
petition for mandamus in this cause. 

The petitioner asserts a vested right to a oije-third in¬ 
terest in the fund belonging to the estate of Joseph Harjo, 
deceased, and which is in the hands and under the control 
of the Secretary of the Interior, and this right he bases 
on three grounds. First, he claims that by virtue of his 

5—6270a ! 
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contract of employment as the attorney for Betsy Harjo, 
he acquired a lien on such funds, under Sections 4204 and 
4205 of the laws of the State of Oklahoma (1931); second, 
that such contract and agreement constituted an equitable 
assignment to him, as the attorney for Betsy Harjo, 

32 of a one-third interest in the subject matter of the 
litigation, that is, a one-third interest in the fund 

held by the Secretary of the Interior belonging to the es¬ 
tate of Joseph Harjo, deceased, and third, that the letter 
of August 23d, 1933, written by Betsy Harjo to the Com¬ 
missioner of Indian Affairs, wherein she requested the pay¬ 
ment to the petitioner of the amount due the petitioner 
under his contract of employment, was an assignment to 
the petitioner of a one-third interest in such fund. 

The petitioner insists that upon the death of Joseph 
Harjo, October 15th, 1930, the lands and the funds in the 
possession and control of the Secretary passed to Betsy 
Harjo, freed of all restrictions, except that a conveyance 
of the homestead required the approval of the County 
Court in Oklahoma, and that Betsy Harjo was free to 
enter upon the contract of employment. It is contended 
by the petitioner that no lawful rule or regulation ex¬ 
pressly made part of the oil lease can operate to restrict 
or otherwise control the disposition of the funds derived 
from such lease, when the restrictions have been removed 
from the land. 

It is quite obvious that the petitioner is entitled to the 
relief he seeks only if several doubtful questions are re¬ 
solved in his favor. They are (1) whether a mandatory 
duty is imposed upon the Secretary to make this payment, 
even though the fund is not restricted, when the regula¬ 
tion, made a part of the oil lease, required that any dis¬ 
bursement from such fund in payment of attorney’s fees 
must be made with his approval, (2) whether in fact the 
petitioner acquired a statutory lien under the laws of 
Oklahoma upon such fund; (3) whether the agreement be¬ 
tween the petitioner and Betsy Harjo, whereby she agreed 
that the petitioner should have a one-third interest 

33 in such fund for his services, constituted an equitable 
assignment of that part of the fund; (4) whether 

the letter written by Betsy Harjo to the Commissioner of 
Indian Affairs on the 23d day of August, 1933 operates as 
a valid assignment of the fund in view of the provisions 
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of the Act of January 27th, 1933; (5) whether or not the 
acceptance by the petitioner of the note and mortgage, 
executed by Betsy Harjo on the 15th day of October, 1932, 
for the amount here involved, was a waiver of tjhe lien, if 
any, on the funds theretofore acquired by the j petitioner 
by reason of the services rendered, and (6) whether or 
not any right acquired by the petitioner is not subordinate 
to the power of the Congress to further restrict Such funds 
in the hands of the Secretary of the Interior. 

The pertinent provisions of Section 4204 of the Laws of 
the State of Oklahoma are as follows: 

‘‘From the commencement of an action, or from the 
filing of an answer containing a counterclaim thJe attorney 
who represents the party in whose behalf such pleading 
is filed shall * * * have a lien upon his client’s cause 

of action or counterclaim, and same shall attach to any 


verdict, report, decision, finding or judgment in 


his client’s 


favor, and the proceeds thereof, wherever found, shall be 
subject to such lien, * * 


* >> 


btions that 


Section 4205 authorizes contingent fee contracts not ex¬ 
ceeding 50%. 

It is by virtue of the provisions of these se| 
the petitioner in his application asserts a liep upon the 
funds in the custody and control of the Secretary. 

This statutory lien law has been under consideration by 
the Supreme Court of the State of Oklahoma, and it is 
held that an attorney has a lien, bv virtue of the sections 
quoted, upon his client’s affirmative cause of action only, 
and this statutory lien cannot be extended to services which 
merely protect an existing right or title of his client’s 
property. He can not impress such property with 
34 such statutory lien. Elliott v. Orton, (Okjl.) 171 Pac. 
1110; Holloway v. Wright, (Okl.) 215 Pbc. 937. 

Betsy Harjo was the sole and only heir at law of Joseph 
Harjo, deceased, and the services rendered by the peti¬ 
tioner as an attorney consisted merely in protecting her 
existing right and title to property, real and personal, which 
she inherited from her son. 

However, the petitioner further insists that bven though 
he did not acquire a statutory lien, his agreement of em¬ 
ployment with Betsy Harjo constituted an equitable assign¬ 
ment to him of an interest in the subject of thb litigation. 
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In Lashley v. Moore, 240 Pac. 704, the Supreme Court of 
Oklahoma held that the sections above referred to are cu¬ 
mulative and did not abrogate or limit the rights of attor¬ 
ney and client to make contracts between themselves, and 
that by reason of the contract of employment the attorney 
in that case acquired an equitable lien. In this case Lash¬ 
ley was employed by written contract as an attorney to 
bring an action to quiet title to certain real estate owned 
by the defendant. But see Manwell v. Grimes, (Okl.) 149 
Pac. 1182; White v. Wright, (Okl.) 1 Pac. (2) 668. 

Assuming that the petitioner did acquire an equitable lien 
on the funds of Betsy Harjo under the control of the Sec¬ 
retary, what effect, if any, did the acceptance of the note 
and mortgage have upon such lien. The petitioner still 
holds such note and mortgage, and the mortgage is of rec¬ 
ord. He does not offer to surrender the note and cancel 
the mortgage. At the time the note and mortgage were 
delivered to the petitioner he had his election either to 
accept them or stand upon his equitable lien. He chose the 
former course, and thereby elected to stand by the mort¬ 
gage. His position here is that if the equitable lien for 
any reason can not be sustained he will have recourse to 
the mortgage. The allowance of the remedy by 
35 mandamus is controlled bv equitable principles. 
U. S. v. Dern, 289 U. S. 352, 359. 

What has been said clearly indicates the doubtful right 
and title claimed and asserted by the petitioner. Courts 
uniformly refuse this extraordinary writ unless it affirma¬ 
tively appears that the plaintiff has a clear and complete 
right to the performance of the act which he seeks to com¬ 
pel the defendant to perform. As Mr. Chief Justice Mar¬ 
tin so well stated in the case of U. S. v. Deming, 51 App. 
D. C. 223, 224: 

“The purpose of mandamus is not to establish a legal 
right but to enforce one already established; hence the legal 
right of relator to the performance of the particular act 
of which performance is sought must be clear and com¬ 
plete. It has been said with good reason that the right 
to its performance must be so clear as not to admit of rea¬ 
sonable doubt or controversy. The right involved must 
also be substantial, and not a mere abstract right. When 
brought against public officers in a case like this, the duty 
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sought to be enforced must be ministerial onlyj and not 
within defendants’ discretion.” 

i 

< j 

The remedy by mandamus may be refused fcjr reasons 
comparable to those which would lead a court pf equity, 
in the exercise of a sound discretion, to withhold its pro¬ 
tection of an undoubted legal right. U. S. v. Dejrn, supra. 
Prior to the tiling of the petition herein Congres^ declared 
it to be the policy of the Government to restrict the funds 
and securities belonging to Indians of the Five Civilized 
Tribes in Oklahoma of one-half or more of Indian blood 
and subject such funds and securities to the jurisdiction 
and control of the Secretary of the Interior until April 26, 
1956. | 

The Indians are wards of the nation. Congress has 
plenary power to exercise its guardianship over [them, and 
it was in the exercise of that power that the Act pf January 
27, 1933 was enacted. This Act provides in pprt as fol¬ 
lows : 

I 

“That all funds and other securities now lleld by or 
which may hereafter come under the supervision of the 
Secretary of the Interior, belonging to and only so long 
as belonging to Indians of the Five Civilijzed Tribes 
36 in Oklahoma of one-half or more Indian blood, en¬ 
rolled or unenrolled, are hereby declared to be re¬ 
stricted and shall remain subject to the jurisdiction of said 
Secretary until April 26, 1956, subject to expenditure in 
the meantime for the use and benefit of the individual In¬ 
dians to whom such funds and securities belong, finder such 

rules and regulations as said Secretary may prescribe.” 

! 

I 

I 

The Court of Appeals has had occasion to consider this 
Act, and its decisions, recognizing the power oi Congress 
to deal with Indians, are binding upon this court and con¬ 
trol here. Darks v. Ickes, App. D. C., decided February 5, 
1934; Ickes v. Perry, App. D. C., decided April 3, 1933; 
King v. Ickes, App. D. C., decided April 3, 1933, 

The rule is discharged and the petition ffir writ of 
mandamus dismissed. 

0. R. LUHRING, 

Justice. 

April 26, 1934. 
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Supreme Court of the District of Columbia. 

Thursday, April 26, 1934. 

Session resumed pursuant to adjournment, Hon. 0. R. 
Luhring, Justice, presiding. 

******* 

t 

This cause came on for hearing upon the petition filed 
herein for writ of mandamus, the rule to show cause issued 
thereon, the answer to said petition and rule, and the same 
having been duly argued and submitted to the Court, it is 
ordered that said petition be, and the same is hereby dis¬ 
missed and the rule to show cause discharged. 

Wherefore, it is considered that petitioner take nothing 
by this action that the respondents go hence without day, 
be for nothing held and recover of the petitioner their costs 
of defense to be taxed by the clerk and have execution 
thereof. 

37 Memoranda . 

May 7, 1934.—Appeal noted in open Court from Judg¬ 
ment of April 26, 1934. Undertaking fixed at $100.00 or 
cash deposit of $50.00 in lieu thereof. 

May 17, 1934.—$50 deposit in lieu of Bond on Appeal. 
Proposed Bill of Exceptions filed. 

Assignments of Error . 

Filed May 17,1934. 

******* 

Comes now the plaintiff in the above entitled cause by 
his attorney and makes the following assignments of error: 

That the Court below erred: 

1 . In dismissing the plaintiff’s petition and giving judg¬ 
ment in favor of defendants. 

2 . In not directing that the writ of mandamus should 
issue in favor of plaintiff. 

3. In not holding that the funds of Betsy Harjo were un¬ 
restricted at the time of plaintiff and Betsy Harjo made 
their contract and the services were fully performed. 
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4. In not holding that plaintiff acquired a vested right 
in the funds in controversy while they were unrestricted 
of which he could not be and was not deprived bv the Act 
of January 27, 1933. 

5. In not holding that plaintiff had a lien on tjhe funds 
of which the Act of January 27, 1933, could not and did 
not deprive him. 

6 . In not holding that Betsy Harjo appropriated 
38 and had a right to apporpriate in October,; 1932 the 
funds in defendants’ custody and control to pay¬ 
ment of her debt to plaintiff and that the Secretary of the 
Interior and Commissioner of Indian Affairs were legally 
bound to make payment to plaintiff. 

7. In holding that the case was one of doubtful right and 
not one of a clear, ministerial duty. 

8 . In seeking to hold or intimate plaintiff was nbt willing 

to surrender and release the mortgage given him( by Betsy 
Harjo upon payment of the amount due him, tjie record 
being clear the mortgage is held purely as security and will 
be released and must be released by plaintiff upoii payment 
or tender of payment of the money due him unde|r his con¬ 
tract. i 

C. H. MERILLAT, 
Attorney for Plaintiff. 

Service of Assignments of Error acknowledged this 17 
dav of Mav, 1934. 

J. KENNARD CHEADLE, 

Attorney for Defendants . 

Supreme Court of the District of Columbia. 

Thursday, June 7, 1934. 

Session resumed pursuant to adjournment, Eljon. 0. R. 
Lull ring, Justice, presiding. 

i 

* * • • * • * 

• i 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the plaintiff by hijs attorney 
submits to the Court his Bill of Exceptions taken at the 
trial of this cause and prays that the same be Signed and 
made of record, nunc pro tunc , which is hereby accordingly 
done. 
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39 i Designation of Record. 

Filed May 17, 1934. 

******* 

0 

The Clerk of the Court will please prepare the tran¬ 
script of record on appeal in the above entitled cause and 
will include therein the following: 

1 . Petition for Mandamus and exhibits. 

2. Answer to petition. 

3. Joinder of issue. 

4. Stipulation. 

5. Opinion of court. 

6 . Judgment dismissing mandamus and memo, of nota¬ 
tion of appeal and fixing of bond. 

7. Memo, of bond or deposit filed. 

8 . Bill of exceptions and Statement of Evidence. 

9. Assignment of Errors. 

10. This designation of record. 

C. H. MERILLAT, 

Attorney for Plaintiff. 

Service acknowledged this 17 day of May, 1934. 
i J. KENNARD CHEADLE, 

Attorney for Defendant. 

40 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 39, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 83422 at Law, wherein The United 
States of America ex rel. Frank L. Warren is Plaintiff and 
Harold L. Ickes, Secretary of the Interior and John Col¬ 
lier, Commissioner of Indian Affairs are Defendants, as 
the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
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affix the seal of said Court, at the City of Washington, in 
said District, this 16th dav of July, 1934. 

i 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

I Clerk. 


41 In the Supreme Court of the District of Columbia 

Law. No. 83,422. 

i 

The United States of America ex Eel. Frank L. Warren, 

Plaintiff, I 

vs. j 

Harold L. Ickes, Secretary of the Interior, and John 
Collier, Commissioner of Indian Affairs, Defendants. 


Bill of Exceptions and Statement of Evidence. 

■■ i 

At the trial of the issues in the above entitled cafuse before 
the Honorable Justice Oscar R. Luhring, associate Justice 
of the Supreme Court of the District of Columbia on the 
12th day of February, 1934, the hereafter recite^ proceed¬ 
ings were had and evidence given or offered, naijnely: 

Pursuant to lawful notice given of taking of s4me on the 
10 th day of January 1934, depositions were takbn at Hol- 
denville, Hughes County, Oklahoma, before Iva Green, a 
notary public of Hughes County, of the following witnesses 
and testimony adduced and subsequently duly $led in the 
Supreme Court of the District of Columbia and Introduced 
at the hearing before Justice Luhring in substahce as fol¬ 
lows : 

< i 

Betsy Harjo testified that after death of her ion Joseph 
Harjo his estate was claimed by Addie and Mary Ellen 
Mingo as wife and child respectively. Witness was en¬ 
rolled as a full blood but her grandfather William Robin¬ 
son was white. She talked, read and wrote English and had 
been educated at the old Wetumka Mission. S|ie had em¬ 
ployed plaintiff and had agreed to pay Warren yith whose 
services she was satisfied % of the land and % of the money 

6—6270a 
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involved. After the suit was over she had deeded 

42 Warren % of the land and gave him a mortgage on 
the rest of the land to secure his fee out of the de¬ 
partment. When she gave the mortgage she requested her 
lawyer to try first to get the department to pay what was 
due out of the money in the hands of the department and 
he said he would do that and she understood he was doing 
that in the suit. The Addie Mingo law suit was a hard suit. 
She had at all times recognized that Warren had a lien on 
the money in the department and witness wanted to keep 
the land covered by the mortgage. 

Jacob Alexander testified that he was 31 years old and 
was a 13/16 Creek Indian. He spoke, read and wrote Eng¬ 
lish; had attended Bacone College at Muskogee and two 
years at' Drake University at Des Moines, Iowa. He had 
been acquainted with Betsy Harjo about 15 years and had 
— help get up testimony in her Addie Mingo law suit. 
It was a difficult case. She was to pay Warren “one third 
of the land involved and one third of the money involved, 
which money was in the hands of the department. ’ ’ After 
close of the law suit she deeded one-sixth of the land to 
Warren, “and gave a remaining five-sixth interest as a 
mortgage to Warren to secure the remaining fee in the 
hands of the department.’’ Mrs. Harjo requested War¬ 
ren to take necessary steps to secure the payment in money 
before foreclosure of the mortgage and Warren said he 
would do that. She at all times recognized Warren had 
a lien On the money in the department for his fee and 
wanted it paid now so her land could be released. 

C. E. Morgan of Holdenville testified he had been a 
banker but since 1920 had been a dealer in oil and i?as rov- 
alties and leases and was familiar with values of such in 
Hughes, Seminole and Pontotoc Counties. He knew the 
40 acres here involved. The property if sold under mort¬ 
gage would bring about 22 times the value of the last 
month’s 1 proceeds, that is if the royalty paid in December 
1933 was $143.58 the price on this settled production 

43 would be 22 times the December 1933 royalties. 

Frank L. Warren testified he had been practicing law 
32 years and had been state senator and justice of the Su¬ 
preme Court of Oklahoma. He had been employed under 
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written contract, which contract was introducec| in evi¬ 
dence and is Exhibit A to plaintiff’s petition. '[The con¬ 
tract had been approved by the county court of Hughes 
County, Oklahoma, that court having jurisdiction of the 
settlement of the estates of Tarsey Baker and Joseph 
Ilarjo, on July 15, 1931. The services under the contract 
had been performed. He had made extensive preparation 
for tiie trial and had been successful in a hotly contested 
law suit, a Creek Indian who called herself Adclie Harjo 
and who they contended was Addie Mingo and Ijier small 
child claiming an undivided half interest in the 40jacres, on 
which there were two producing oil wells and a sum of 
money which from his best figures obtainable he placed at 
$25,792. There was introduced in evidence a certified copy 
of the court journal entry showing close of the litigation. 
The decree plaintiff testified became final in October 1932. 


“After the conclusion of the litigation, Mrs. Betsy Harjo 
came in and in carrying out her contract gave rhe a deed 
to an undivided one-sixth interest in the homestead allot¬ 
ment of Tarsey Baker, described as Southeast (Quarter of 
Southwest Quarter of Section 4, Township 9 North, Range 
11 East. This one-sixth interest was one-third of the one- 
half interest in the said land which belonged fo Joseph 
Harjo prior to his death in 1930. This deed was dated 
the 26th day of October, 1932, and was duly approved by 
the County Court of Hughes County, Oklahoma, cjn the 2nd 
day of November, 1932. She also gave me a r£al estate 
mortgage dated the 26th day of October, 1932, covering her 
remaining undivided five-sixths interest in the said 40 acres 
of land to secure the payment of the sum of $8,586.72, 
which was as best we could ascertain an undivided one- 
third interest in the amount of money belonging to 
44 the estate of Joseph Harjo in the hands of the De¬ 
partment of the Interior. She gave me tjhis mort¬ 
gage to assure, in so far as she is able, the payment of my 
interest in the funds in the hands of the Department. It 
was understood at that time that I would exhaust so far as 
I was able my remedies against said fund befor^ proceed¬ 
ing with the foreclosure of the said mortgage. The said 
mortgage was duly and regularly approved by the County 
Court of Hughes County, Oklahoma, on the 29]th day of 
December, 1932.” 
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Certified copies of the deed and the mortgage were of¬ 
fered in evidence with the court’s endorsement of approval 
thereon. 

The case “was considered a difficult case for the reason 
that Addie Harjo w*as a young woman with a small child 
without any husband, unless she could establish that rela¬ 
tionship with Joseph Harjo. She was an Indian woman 
of very small means and it was unquestioned that Joseph 
Harjo had been staying at her house at various times dur¬ 
ing the period when the child might have been conceived. 
There was the further circumstance that the husband of 
Betsy Harjo was a wealthy Indian with a number of oil 
wells on his allotment and that Betsy Harjo, my client, 
was an undisputed heir to one-lialf of this land on which 
there was oil production and to at least Twenty-five Thou¬ 
sand Dollars in monev outside of am* interest that she 
might have or establish as the heir of Joseph Harjo. 

Q. Has the County Court by its action in any way made 
a finding as to the fairness and reasonableness of your 
fee, and if so, how and when? A. It made a finding as to 
the fairness and reasonableness of my fee when it approved 
the contract and when it approved the deed and mortgage. 
The Supreme Court of Oklahoma has determined in nu¬ 
merous cases that an approval of a contract of this nature 
in matters where the Court had jurisdiction, establishes the 
fairness of the fee.” 

45 Witness knew there had been a departmental ap¬ 
praisal of the homestead allotment involved but the 
Muskogee office of the department refused to issue him a 
certified copy of it. H© understood it was stipulated in 
the cause that Mrs. Harjo’s % interest had been appraised 
at $5,000. The appraisement was discussed in the County 
Court and at that time he was advised the entire interest in 
the 40 acres was appraised at $6,000. , 

Witness testified that beginning with December 1932 and 
ending with the month of December 1933 the Superin¬ 
tendent* of the Five Tribes had made himself and Betsy 
Harjo royalty payments each month, his one sixth totalling 
$216.17 and Betsy Harjo’s $1,080.85. The December 1933 
payments were $23.93 and $119.65 respectively. 

“Q. At the time the mortgage was given to you by Mrs. 
Harjo, what if anything was said about your first attempt- 
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ing to get the Interior Department to pay this tjee out of 
the funds in their hands? A. Mrs. Harjo was very desir¬ 
ous to keep the land and I told her before I brought any 
proceedings with reference to foreclosing the mortgage, I 
would endeavor to get the Interior Department to pay the 
fee out of money in its hands and would use every effort to 
do so before foreclosing this mortgage. 

Q. Do you know whether or not the Legislature of the 
State of Oklahoma has passed a Moratorium La^' affecting 
the foreclosure of mortgages in the State of Oklahoma, and 
if so, state the general nature. A. The Legislature of the 
State of Oklahoma passed a Mortgage Moratorium Law 
which by its terms gave a defendant nine monthfe in which 
to answer a foreclosure petition and further byi its terms 
gave the Court discretion to continue proceedings and to 
delay confirmation so long as there was a chance of pay¬ 
ment of the debt secured by the mortgage beiijg paid by 
the owner of the land. The feature of the bill giving nine 
months to answer was held unconstitutional by the Supreme 
Court of Oklahoma, but is now pending oij a petition 
46 for re-hearing, which I understand was awaiting the 
action of the Supreme Court of the United States on 
other similar cases before it. The Supreme Cdurt upheld 
the other features of the law with reference to delays. 

Q. Would it be a practicable proposition or good busi¬ 
ness policy on the part of Betsy Harjo to liavb this land 
sold under mortgage foreclosure at the present time? A. 
It would not if it could in any way be avoided ror the rea¬ 
son that at the present time there is a deep depression in 
all lines of business. There are very few prospective pur¬ 
chasers because of this depression, which has reduced the 
number of ])eople who have money with which to buy, to 
a minimum. j 

Q. Under the laws of the State of Oklahom^, upon the 
performance of the service in this law suit, d|o you have 
a lien for the payment of your compensation u^on the un¬ 
restricted funds produced from the homestead allotment 
of Tarsey Baker, which were involved in this j action? A. 
I have.” 

i 

i 

Witness testified this lien was given by sections 4204 and 
4205 of the Oklahoma statutes of 1931, which statutes were 
passed in 1909 when he was a member of thb Oklahoma 
state senate and had been continued in force through the 
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various revisions to the present time. These sections have 
been heretofore set out and it is stipulated may be con¬ 
sidered as formally introduced in evidence. 

Witness further testified: 

“By this statute the attorney is given a lien upon the 
proceeds acquired by a client through the performance of 
the service and the winning of the case. Section 4204 is 
in three parts. The first part gives the attorney a lien 
upon the subject matter of the law suit upon the perform¬ 
ance of the service as against his client. The second part 
provides for notice to his adversary in order to bind 

47 him as against a settlement. The third part pro¬ 
vides that in lieu and without notice to his adver¬ 
sary he mav endorse the words ‘Lien Claimed’ upon his 
pleading. There is no provision anywhere in the statute 
for anv notice to his own client or anvthing to be done in 
lieu thereof to bind the proceeds of the litigation. The 
attorney is given this lien by the statute but in order to 
bind the adversary actual notice must be given or the en¬ 
dorsement made upon the pleading.” 

Witness testified that he had received no part of the fee 
agreed to be paid excepted that represented by the deed of 
a 1/6 interest in the land and its proceeds but had received 
no part of the one third he was to get of the money in 
the hands of the department. 

The foregoing is the substance of all the testimony given 
and the proceedings had at the hearing of said cause and 
because the matters and things hereinbefore recited are 
not matters of record and in order that the plaintiff may 
have his cause reviewed on appeal the plaintiff by his at¬ 
torney moved the Court to sign and seal this his bill of 
exceptions and statement of evidence to have the same 
force and effect as if same had been signed and sealed at 
the hearing of said cause which motion by the Court is 
granted and thereupon plaintiff tenders this his bill of 
exceptions and statement of evidence and requests the 
Court to sign and seal the same according to the statute 
in such case made and provided, and it is accordingly done, 
now’, for then, this 7th day of June, 1934. 

0. R. LUHRING, 

Justice. 
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Service of copy acknowledged this 17th dav of Mav, 1934. 

J. KENNARD CHEADLE. 

48 To Nathan R. Margold and J. Kennard O’Cheadle, 
Attorneys for Defendants: 

Enclosed please find a copy of the bill of exceptions and 
statement of evidence I am this 17th day of May, j.934, filing 
in the appeal from the judgment entered in the above en¬ 
titled cause. The said bill of exceptions and statement of 
evidence will be called to the attention of Mr. Justice Luhr- 
ing on the 12th day of June, 1934, at 10 a. m. or as soon 
thereafter as counsel mav be heard. 

C. H. MERILLAT, 
Attorney for plaintiff. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6270. The United States of America ex ReL Frank L. 
Warren, Appellant, vs. Harold L. Ickes, Secretary of the In¬ 
terior, and John Collier, Commissioner of Indian Affairs. 
United States Court of Appeals for the District of Colum¬ 
bia. Filed Jul. 26, 1934. Henry W. Hodges, Clerk. 
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United States Court Of Appeals 

For the District of Columbia. 


No. 6270. 


THE UNITED STATES OF AMERICA EX jREL. 
FRANK L. WARREN, APPELLANT, j 


vs. 

HAROLD L. ICKES, SECRETARY OF THE 
INTERIOR, AND JOHN COLLIER, COMMIS¬ 
SIONER OF INDIAN AFFAIRS, APPELLEES. 


BRIEF OF APPELLANT. 

This is an appeal from a judgment of the Supreme 
Court of the District of Columbia (Rec. p. 38!) dis¬ 
missing a mandamus action (pp. 2-11) brought to 
compel the defendants to pay appellant a s^im of 
money under their control constituting part of jfunds 
of Betsy Harjo, a Creek Indian (pp. 4, 16), and 
which payment Mrs. Harjo desires made a!s due 
under a lawful contract made by her and success¬ 
fully performed by appellant (pp. 8-9). Th^ case 
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comes before the Court on bill and answer and a 
small amount of testimony (Rec. pp. 41-7) taken by 
appellant to cover certain points in which the 
answer demanded proof or denied allegations em¬ 
braced in the mandamus petition. The testimony 
destroyed the equivocations of the answer. There 
was no countervailing evidence by appellees to sup¬ 
port their denials or refusals to admit allegations. 

The ultimate question to be determined by this 
Court is this: 

If an Indian, after restrictions are off her lands 
and funds, lawfully contracts with a lawver for his 
services and the lawyer during the period when 
there are no restrictions on the Indian so that she is 
suv juris performs the contractual services may he 
be deprived of the fee agreed to be paid, and which 
the Indian desires shall be paid as per contract (pp. 
8-9), on the ground that after demand for but prior to 
actual payment there has been a reimposition of re¬ 
strictions on the Indian and the appellees, but not 
the Indian, desire lo pay a smaller sum than the con¬ 
tractual amount. In other words, can a contract 
conveying a vested interest be abrogated (if the leg¬ 
islation is to be so construed) or annulled by Con¬ 
gress or the Secretary of the Interior? 

Statement of the Case. 

Tarscy Baker, an enrolled full-blood Creek In¬ 
dian, w*as allotted 40 acres of land as his homestead, 
which homestead later became oil bearing (Trans. 
Rec. pp. 2, 4). Tarsey died March 15, 1911. His 
heirs were his widow’, Betsy Harjo, enrolled as a full 
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blood (p. 2) but really having a white grandfather 
(p. 41), though the distinction is here immaterial, 
and a son, Joseph liar jo. They shared Tarsey’s es¬ 
tate equally, except that Joseph during his lifetime 
had a special estate in the income or interest to be 
derived by investing the royalties (Parker vs. Riley, 
250 U. S. 67, 71). The oil and gas as extracted, With 
the royalties therefrom, were still part of the home¬ 
stead (Parker vs. Riley, supra). 

Joseph Harjo died October 15, 1930. His estate 
became subject to determination of heirs and adtmin- 
istration by the probate court of Hughes Countjy by 
virtue of section 6 of the Act of May 27, 190$ (35 
Stat. 312) relating to restrictions, etc., in the ^ive 
Civilized Tribes, which reads: 

“That the persons and property of njiinor 
allottees of the Five Civilized Tribes sfhall, 
except as otherwise specifically provided by 
law, be subject to the jurisdiction of thei pro¬ 
bate courts of the State of Oklahoma,” j 

• j 

which courts also administer the estates oif de¬ 
cedents. 

The Oklahoma probate courts are the county 
courts of domicile (Harris vs. Bell, 254 U. S. 103, 
111), which case also holds that lands allotted ijn the 
right of a deceased enrolled Creek Indian are re¬ 
ceived by his heirs as an inheritance and thalt the 
heirs are not governed by restrictions on alienation 
applicable to living allottees. 

Betsy Harjo, after her son’s death, instituted in 
the probate court appropriate proceedings for deter¬ 
mination of heirship and claims against Josephus es- 
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tate. An Indian woman thereupon appeared, one 
Addie Mingo, calling herself Addie Harjo, who as¬ 
serted she was the common law wife of Joseph and 
had had by him a girl baby about a year old, and 
that the two were the sole and only heirs of Joseph 
to the exclusion of the mother, Betsy (p. 3). 

The mother through her deceased husband had in¬ 
herited a half interest in the homestead and its ac¬ 
cumulated royalties of more than fiftv thousand dol- 
lars, but the right to the other, or Joseph’s half, 
after Joseph’s death in October, 1930, had to be 
fought out in court between Betsy and Addie Mingo. 
There were certain other claims also against the son 
Joseph’s estate. The Mingo woman’s claim was a 
dangerous one to Betsy, especially before a jury, be¬ 
cause Betsv Harjo already had a half interest in the 
homestead and its producing wells and the accumu¬ 
lated oil royalties held by the appellees, besides hav¬ 
ing a wealthy second husband with a number of oil 
wells on his allotment (Rec. p. 44), whereas Addie 
Mingo was an Indian woman of very small means, 
a small child born without a lawful father, unless 
Addie Mingo could establish Joseph Harjo was her 
husband, and it was unquestionable that Joseph 
Harjo had been staying at her house at various 
times during the conception period (Rec. p. 44). 
Betsy Harjo, who is an English speaking woman, 
educated at the Wetumka Mission school (pp. 41-2), 
and her friend of fifteen years and adviser, Jacob 
Alexander, an educated Creek who had attended 
Bacone College at Muskogee and Drake University 
at Des Moines, Iowa, recognized that the case was a 
hard one to win (p. 42). Accordingly she sought tlie 



services of appellant, who had practiced law for 32 
years and been a justice of the Supreme Court of 
Oklahoma (p. 42). Betsy Harjo and appellant bar¬ 
ren entered into a written contract July 15,1931 (pp. 
3, 11-12, 42-43), whereby she agreed to pay Warren 
one-third of the land and money involved in the heir- 

i 

ship litigation in the event he succeeded in winding 
for her the half interest claimed by the Mjngo 
woman and also a certain damage claim. Warren 
was wholly successful. The result, after a hard trial 
(pp. 42, 44), was to establish Betsy Harjo as entitled 
to Joseph Harjo’s half interest in the homestead 
and the accumulated royalties in the hands ot the 
Secretary amounting, as calculated by the depart¬ 
ment, to $25,792 (pp. 4, 43). The litigation became 
final in September, 1932 (pp. 4, 43). The contract 
had been approved by the county court July 15, 1931 
(p. 13). The Supreme Court of Oklahoma in nupier- 
ous cases has ruled that approval of the contract es¬ 
tablishes the fairness of the fee (p. 14), and the 
matter is one of local law, there being no contjrary 
federal statute (Kendall vs. Ewart, 259 U. S. jl39). 

Restrictions were off both the land and funds, as 
appellant submits is clear under both the statutes 
and judicial decisions construing same, from ^ifter 
death of Joseph Harjo, October 15,1930, and, had he 
lived, after April 26, 1931, until January 27, 1933. 
In the interval Betsy Harjo was unrestricted In¬ 
dian free and competent to contract (p. 3). She tes¬ 
tified the contract involved a hard fight, slip was 
satisfied, and wanted it carried out (41-42). 

The applicable statutes dealing with her compe¬ 
tency to contract between April 26, 1931, and ifanu- 
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ary 27, 1933, when an act was passed reimposing 
restrictions on funds of Indians, are as follows, Sec¬ 
tion 6 of the Act of May 27, 1908, already quoted, 
being not repeated: 

Act of April 26, 1906 (34 Stat. 137): 

“Sec. 19. That no full blood Indian of the 
Choctaw, Chickasaw, Cherokee, Creek or Sem¬ 
inole tribes shall have power to alienate, sell, 
dispose of, or encumber in any manner any 
1 of the lands allotted to him for a period of 25 
years from and after the passage and ap¬ 
proval of this Act.” 

4 4 Sec. 22. That the adult heirs of any de¬ 
ceased Indian of either of the Five Civilized 
Tribes, whose selection has been made, or to 
whom a deed or patent has been issued for his 
or her share of the land of the tribe to which 
he or she belongs or belonged, may sell and 
convey the lands inherited from such dece¬ 
dent; and if there be both adult and minor 
heirs of such decedent, then such minors may 
join in a sale of such lands by a guardian, 
duly appointed by the proper United States 
court for the Indian Territory.” (Note: By 
1 later Act of 1908 changed to state county 
courts.) 

Act of May 27, 1908 (35 Stat. 312): 

4 ‘Section 1. All homesteads of said allot¬ 
tees enrolled as mixed blood Indians having 
half or more than half Indian blood, including 
minors of such degrees of blood, and all allot¬ 
ted lands of enrolled full bloods, and enrolled 
mixed bloods of three-quarters or more In¬ 
dian blood, including minors of such degrees 
of blood, shall not be subject to alienation, 
contract to sell, power of attorney, or any 
other encumbrance prior to April 26, 1901. 



“Sec. 2. That all lands other than home¬ 
steads allotted to members of the Five Qiv- 
ilized Tribes from which restrictions have not 
been removed may be leased by the allottee 
if an adult, or by guardian or curator under 
order of the proper probate court if a minor 
or incompetent for a period not to exceed five 
years, without the privilege of renewal: Ffro- 
vided, That leases of restricted lands for oil, 
gas or other mining purposes * * * map be 
made with the approval of the Secretary of 
the Interior, under rules and regulations pro¬ 
vided by the Secretary of the Interior, gnd 
not otherwise.” 


“Sec. 9. That the death of any allotted of 
the Five Civilized Tribes shall operate to re¬ 
move all restrictions upon the alienation of 
said allottee’s land: Provided, That no Con¬ 
veyance of any interest of any full-blood, In¬ 
dian heir in such land shall be valid unjess 


approved by the court having jurisdiction of 
the settlement of the estate of said deceased 


allottee: Provided further, That if any mem¬ 
ber of the Five Civilized Tribes of one-half 


or more Indian blood shall die leaving issue 
surviving, born since March fourth, nineieen 
hundred and six, the homestead of such de¬ 
ceased allottee shall remain inalienable, * * * 
for the use and support of such issue, during 
their life or lives, until April 26, 1931; but if 
no such issue survive, then such allottee, if an 
adult, may dispose of his homestead by iwill 
free from all restrictions; if this be not dpne, 
or in the event the issue hereinbefore pro¬ 
vided for die before April 26, 1931, the fand 
shall then descend to the heirs, according to 
the laws of descent and distribution of the 
State of Oklahoma, free from all restric- 
tions.” 
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The Supreme Court in Parker vs. Riley, 250 IT. S. 
66, 70, held that under this Act as to a child born of 
a full-blood Creek after March 4, 1906, “the home¬ 
stead was set apart for the use and support of the 
afferborn during* her life but not beyond April 26, 
1931”; that the oil and gas “were part of the home¬ 
stead, and the lease was to operate as a sale of them 

as and when thev were extracted. In that sense the 

•> 

heirs were exchanging a part of the homestead for 
the money paid as royalties, but no heir was surren¬ 
dering* any right to the others. Thus the rights of 

all in the royalties were the same as in the home- 
* 

stead,” and it held right to the royalties must be 
measured by the standard of right to the homestead. 
And in Parker vs. Richards, 250 U. S. 235, it held 
removal of restrictions terminated the Secretary’s 
supervisory authority over collection, care and dis¬ 
bursement of royalties under leases approved by 
him. 

. By Act of April 12, 1926 (44 Stat. 239) Section 9 
was reenacted bv validating* full blood conveyances 
theretofore approved by the county courts and by 
amending* the first proviso of Section 9 to read as 
follows: 


“Provided, That hereafter no conveyance 
bv anv full-blood Indian of the Five Civilized 

» V 

Tribes of anv interest in lands restricted bv 
Section 1 of this Act acquired by inheritance 
or devise from an allottee of such lands shall 
be valid unless approved by the county court 
having* jurisdiction of the settlement of the 
estate of the deceased allottee or testator.” 



By Act of May 10, 1928 (45 Stat. 495), Section 1, 
Congress amended Section 9 of the Act of May 27, 
1908, so as to extend for 25 years from April 26, 

1931, i 

7 I 

I 

I 

“the restrictions against the alienation, lease, 
mortgage, or other encumbrance of the land 
allotted to members of the Five Civilized 
Tribes in Oklahoma, enrolled as of one-half 
or more Indian blood.” 1 

i 

but it is noteworthy this did not restrict alienation 
of inherited lands. 

Section 2 provided that the provisions of Section 
9 of the Act of May 27, 1908, as amended by Section 
1 of the Act of April 12, 1926, were extended fir 25 
years from April 26, 1931, “except, however, the 
provisions thereof which read as follows: (here 
quoting the provisions subsequent to the first ] pro¬ 
viso of said Section 9 which dealt with homesteads 
of deceased allottees leaving issue born since starch 
4, 1906, and the right where there were no such }ater- 
borns given the allottee to will his homestead), 
which quoted provisions was “repealed effective 
April 2d, 1931,” the result being to leave st|ill in 
force and effect so much of Section 9 as reails as 
follows: 

“Sec. 9. The death of any allottee pf the 
Five Civilized Tribes shall operate to remove 
all restrictions upon the alienation of s^id al¬ 
lottee’s land: Provided, That hereafter no 
convevance bv anv full-blood Indian cjf the 
Five Civilized Tribes of any interest in lands 
restricted by Section 1 of this Act acquired 
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by inheritance or devise from an allottee of 
such lands shall be valid unless approved by 
the county court having jurisdiction of the 
settlement of the estate of the deceased allot¬ 
tee or testator.’’ 

Appellees now seek to read into this Act after the 
words ‘‘one-half or more Indian blood” the words 
“but less than full blood.” This cannot be done; 
the i words and meaning are plain and clear. See 
Grisso vs. Milsey, hereafter cited. 

Joseph Har jo, the afterborn whose birth was sub¬ 
sequent to March 4, 1906 (Rec. p. 2), his father hav¬ 
ing died March 15, 1911 (p. 2), inherited a half 
interest and special estate in the homestead. Joseph, 
on his part died October 15, 1930, thereby terminat¬ 
ing the protection Congress had given by Section 9, 
and leaving his share in the homestead and the usu¬ 
fruct or rovalties therefrom unrestricted in whoso- 
ever hands the same might descend free and unre¬ 
stricted—there being prior to January 27, 1933, no 
legislation whatsoever restricting funds where lands 
were unrestricted and no legislation preventing 
Betsy Har jo’s freedom of contract with respect 
thereto and Joseph’s estate being in the County 
Court of Hughes County for administration and de¬ 
termination of heirs. 

On July 15, 1931, Betsy Har jo, with approval 
of the County Court of the contract (pp. 11-13) and 
by written agreement with Warren, employed his 
services under a one-third contingent fee contract 
whereby he was to have “one-third of the amount in 
controversy in land and money in the heirship liti¬ 
gation,” in the event he saved Joseph’s estate for her 
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to the exclusion of Addic Mingo and her baby. War¬ 
ren, after a hard fight, won and the litigation| was 
terminated prior to October, 1932 (p. 4). 

Betsy Harjo, as a result of Warren’s services, be¬ 
came finally declared heir early in October, 19^2, to 
Joseph’s one-lialf interest in the 40-acre homestead 
and to his one-half of the accumulated oil royalties 
in the hands of the Secretary of the Interior, lii^ one- 
half amounting to $25,792 (p. 4). There wals no 
statute restricting her ownership thereof, whether 
lands or funds. 

Betsy Harjo authorized Warren to collect from the 
Secretary of the Interior and his subordinated the 
one-third due him under her court-approved contract 
and the pleadings admit he made demand therefor 
October 7,1932 (pp. 4, 16). On October 26, 1932, she 
to perform her agreement deeded to Warren a one- 
sixth interest in the entire 40 acres, being onejthird 
of Joseph’s half, and the County Court of Hughes 
County duly approved same and it also approved a 
mortgage, whereby on her remaining five-sixth finter- 
est in the 40-acre homestead Betsy Harjo gave I War¬ 
ren a mortgage to secure payment to him of $8,5|86.72, 
or one-third of the accumulated royalty fund coming 
to her from her son. The understanding and agree- 
ment at the time the mortgage was given was that 
Warren should exhaust all remedies to get paid out 
of the accumulated funds the amount of the mort¬ 
gage and release to her, of course, upon payment the 
mortgage (Rec. pp. 42-44) and not foreclose same. 

Under the statutes of Oklahoma, Warren has a lien 
upon the land and funds (pp. 4-5) and his contract 
of one-third is less than the lawful statutory 30 per 
cent contingent fee rate (p. 5). 
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Since the deed was made to him of a one-sixth 
interest in the land the appellees or their subordi¬ 
nates have paid Warren his one-sixth of monthly 
royalty payments (p. 44). The department had the 
40 acres appraised and the five-sixths on which the 
mortgage exists, it is stipulated, was appraised at 
$5,000 (pp. 30-31). Oklahoma has passed a morato¬ 
rium law impeding foreclosure of mortgages (p. 45). 
» 

The matter of whether or not in such a case as the 


instant one a homestead or the royalties therefrom 
were restricted or no was the subject of an opinion 
by then Solicitor of the Interior Department Finney, 
approved by Assistant Secretary Dixon on August 
11, 1930. That opinion will be found by the Court 
printed in full at pages IS to 25 of the transcript of 
record in Xo. 5862 of the records of this Court, Wil¬ 
bur, Secretary, vs. Alonzo Perry, by his guardian, 
Busby. It may be judicially noticed by the Court, 
Chesapeake Canal Co. vs. U. S., 250 U. S. 123. It 
holds that land and funds were subject to the same re¬ 
strictions (p. 24) and that in such a case as the pres¬ 
ent restrictions ended as to afterborns with death 


or, if surviving, on April 26,1931. 

The opinion was satisfactory to the Commissioner 
of Indian Affairs in its major portions confirming 
his authority and was unsatisfactory to the Commis¬ 
sioner as to the minor portion in concluding neither 
lands nor funds continued restricted as to those born 


subsequent to March 4, 1906, in the event of death 
prior to April 26,1931, or after that date if surviving. 

Warren was not paid the fee due him when he 
made proper lawful demand in October, 1932, nor was 
it refused. Meanwhile effort was made in Congress 


to obtain legislation. On January 27, 1933, 
gross passed an act reading as far as here ma 
as follows: 



44 That all funds and other securities | now 
held l)v or which may hereafter come under 
the supervision of the Secretary of the jlnte- 
rior, belonging to and only so long as belong¬ 
ing to Indians of the Five Civilized Trib|es in 
Oklahoma of one half or more Indian Ijlood, 
enrolled or unenrolled, are hereby declared 
to be restricted and shall remain subjejct to 
the jurisdiction of said Secretary until April 
26, 1956, subject to expenditure in the ifiean- 
time for the use and benefit of the individual 
Indians to whom such funds and securities 
belong, under such rules and regulations as 
said Secretary may prescribe.” j 

j 

Warren pressed for action on his demand for pay¬ 
ment of that which was due him, and Betsy parjo 
likewise desired and urged its payment. On August 
23,1933, she wrote (p. 9) the Commissioner of ijndian 
Affairs as follows: ! 


4 ‘I want Mr. Warren paid his fee in Jjosepli 
Harjo case. He did good work and should be 
paid according to contract. I am satisfied.” 

Appellees instead offered to pay $3,000 to T^axren 
provided he would release his mortgage and [cancel 
his deed to a one-sixth interest in the homestead. 
Appellant refused. On October 11, 1933, th^ Com¬ 
missioner appellee, evidently anticipating W arren 
would endeavor to foreclose, wrote (pp. 13-14) the 
Superintendent for the Five Civilized Tribes 4 | 4 if the 
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homestead land is offered for sale to satisfy Mr. 

•/ 

Warren’s claim, consider the advisability of having 
some representative present at the sale in order to 
protect the interests of the Indian in the matter as 
fully as possible.” No direction to sue was made, 
evidently because there was no basis therefor. 

Neither Mr. Warren nor Betsy Ilarjo desire to 
depart from their contract and agreement to look 
to the fund. The mortgage was given merely as 
security (pp. 42-43); foreclosure in the present de¬ 
pressed condition of the times would still leave Betsy 
Ilarjo indebted to Warren (see Morgan’s testimony, 
p. 42), and the Oklahoma moratorium law prevents 
foreclosure. 

Warren, with Mrs. Ilarjo’s approval, brought 
mandamus, and by his prayers, including the prayer 
for general relief, which apparently the trial judge 
overlooked, tendered himself ready and willing to 
release all his claims, as legally he must, upon 
payment, including of course the mortgage. 

The trial judge, in a written opinion (Rec. pp. 31- 
37), refused mandamus. The many errors in this 
opinion will be noticed in the course of this brief. 

The Assignment of Errors, on each and all of 
which appellant stands, are set forth at pages 38-9. 

Argument. 

It is respectfully submitted that the legislation 
of Congress shows plainly an intention of Congress: 
1, to restrict alienation of full-blood lands while the 
full-blood allottee is alive; 2, to permit alienation of 
lands of full bloods after their death, inasmuch as 
the heirs themselves would have had allotted lands 
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i 

! 




themselves and Congress deemed one. protected al¬ 
lotment sufficient for protection; 3, in case of hoijne- 
steads to protect full-blood children of deceased!al¬ 
lottees where the full bloods were born subsequent 
to the date entitling them in person to enrollment 
and allotment, namely, March 4,1906, and as to s[ich 
after-borns to limit the restriction of the after- 

l 

born’s homestead inherited by the after-bornsj in 
whole or in part, to the life of the after-borns and 
if surviving until April 26, 1931; 4, that as to fu^ids 
derived from lands or otherwise there were no sep¬ 
arate restrictions, but when restrictions were! off 
lands they were off moneys or other personal 
property. 

The first departure creating separate restrict!'ons 
on funds was enacted January 27, 1933, when in con¬ 
sequence of large oil royalties Congress enacted leg¬ 
islation to prevent squandering of the funds and im¬ 
posed restrictions on freedom of contract with re¬ 
spect to same. The whole matter of imposition or 
reimposition of restrictions was in Congress, subject 
to the Constitutional Amendments which prohibit 
destruction of vested rights. I 

Sperry Oil & Gas Co. vs. Chisholm, 246 U. S. 488- 
94, says: ! 

i 

“In all matters relating to the restrictions 
upon their allotted lands (in the Five Tribes) 
resort must be had to the Acts of Congress, 
and to those Acts alone.” 

No rule, regulation or lease by the Secretary 
could extend or create restrictions beyond the (stat¬ 
utory period. That would constitute the Secretary 
a law-making power and not merely an administra- 
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five power (Parker vs. Richard, 250 U. S. 235). 
While restricted his oil and gas rules, regulations and 
leases would prevail but not after restrictions ceased. 

The statutes as to restrictions were passed on by 
the State Supreme Court in Grisso vs. Milsev, 230 
Pac. 883. 


In this case both the original allottee and the heirs 
were full bloods. The land involved was a homestead 
and the question before the Oklahoma Supreme 
Court was when were restrictions removed. The 
Court held: 


“Where a full-blood member of the Five 
Civilized Tribes dies after the Act of May 27, 
1908, leaving surviving him his widow and a 
child or children born before and a child or 
children born after March 4, 1906, and re¬ 
strictions upon the alienation of the home¬ 
stead are not removed by the Secretary of the 
Interior, the present beneficial interest or 
usable interest in the homestead does not pass 
to the heirs generally upon the death of the 
allottee but the passing of the usable or bene¬ 
ficial interest is postponed for the benefit of 
the child or children born after March 4, 1906, 
until the death of such child or all of such 
children if there be more than one, or until 
April 26, 1931, if one or more of such children 
survive that date. 

“After the death of the children born after 
March 4, 1906, there are no restrictions upon 
the conveyance of interests in the homestead 
by the widow even though made prior to April 
26, 1931, and no approval of the county court 
is required.’’ 


Held further that after April 26, 1931, the re¬ 
stricted homestead allotment passes unrestricted to 
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all the heirs of the deceased allottee ‘ 4 according to 
the law of descent and distribution of the Stat^ of 
Oklahoma.” 

Also that the words used “must be understood to 
mean just what they say,” and that interpolations 
could not be made. j 

In the instant case, the contract, the deed and 1 the 
mortgage were each and all approved by the county 
court, so no question arises for consideration a|s to 
whether court approval was necessary. A mortgage 
is a conveyance within the meaning of Section 0 of 
the Act of May 27, 1908 (Terrell vs. Scott, 262 jPac. 
1071 (Oklahoma)). j 

Grisso vs. Milsey, supra, considered carefully 

Parker vs. Pi lev, 250 U. S. 66, and is in accord tliere- 

- . . . i 

with, the Supreme Court opinion going a step j fur¬ 
ther in that it expressly decided (p. 70) that oil) and 


o*;>'s; 


“were part of the homestead, and the lease 
was to operate as a sale of them as and jvlien 
they were extracted. In that sense the jheirs 
were exchanging a part of the homestead for 
the money paid as royalties, but no lieiit was 
surrendering anv right to the others. Thus 
the rights of all in the rovalties were the kame 
as in the homestead. Nothing in the Ajct of 
May 27, 1908, makes to the contrary. Ifnder 
the provision in Section 9 specially providing 
for issue born after March 4, 1906, Julik (an 
after-born) was entitled for her support to 
the exclusive use of the entire homestead 
while she lived, but not beyond April 26,11931, 
and those who took the fee took it subject to 
that right. The rights of all in the royalties 
must, as we think, be measured by that ^tand- 
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ard. In this view Julia is entitled to the use 
of the royalties, that is to say, the interest or 
income which may be obtained by properly 
investing' them, during the same period, leav- 
i ing the principal, like the homestead, to go to 
the heirs in general on the termination of her 
special right.” 

The facts in the case were that the allottee was a 

full-blood Creek who had died several months after 

the Act of May 27, 1908. The restrictions were on 

the homestead when the allottee died, leaving among 

her heirs the child Julia, born after March 4, 1906. 

The Court held bv Section 9 restrictions did not 

%! 

terminate with the allottee’s death and that the 
homestead by Section 9 “was set apart for the use 
and 1 support of Julia during her life, hut not beyond 
A pril 26,1931 ' ? ' (Italics ours.) 

Thus, the two cases taken together are consistent 
andi decide both as to land and funds. Alleged re¬ 
strictions ceased with death or, if surviving, on 
April 26, 1931. 

See also 11. S. vs. Cook, 225 Fed. 756. 

Solicitor Finney’s opinion (Trans. Rec., Court of 
Appeals Case No. 5862, Wilbur, Secretary, vs. Perry, 
p. 25) held the question as to whether both lands and 
funds were unrestricted in such a case as appel¬ 
lant’s “presents little difficulty. It is controlled by 
the decision of the Supreme Court of the United 
States in Parker vs. Riley.” 

Present counsel for Mr. Warren were counsel in 
the Alonzo Perry case in this court. It is his under¬ 
standing that in that case (62 App. D. C. 86), as in 
the Nancy King case (62 App. D. C. 83), this Court 


was of opinion that lands and funds were j unre¬ 
stricted prior to the Act of January 27, 1933, but 
that the Court was of opinion the latter Act placed 
administration of anv funds “belonging to” the In- 
dians under the Secretary and tliat Congress had a 
right to restrict them and substitute the Secretary 
for the state courts and that no question of “vested 
rights” was involved. 

This brings us to the essential distinction between 
the Perry case and the Warren case, covered l|v As¬ 
signments of Error 4, 5 and G (Kec. p. 39), and the 
Constitutional question of the right of Congress, as¬ 
suming arguendo only, the Act of January 27, 1933, 
did undertake to prevent payment to appellant, ex¬ 
cept in appellee’s discretion, of funds of Betsy 
liar jo which she wished paid to Warren under a 
contract made and performed while she and her 
funds were unrestricted. 

In West vs. Lyders, 59 App. T). C. 122, this jCourt 
held: 


“Where vested rights have attl 


through a lawful selection of public land it is 
beyond the constitutional power either of the 
President through executive orders or Con¬ 
gress by statute to destroy those rights except 
by due process of law.’ 


ached 


The most recent authoritative decision jas to 
whether a contract is property and a vested right that 
cannot be constitutionally annulled, abrogated or 
impaired by Congress or the executive, is, Lyijcli vs. 
U. S., Advanced Sheets of Opinion of Supreme Court 
rendered June 4, 1934. 
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This case arose under the War Risk Insurance Act. 
Plaintiffs claimed the act deprived them of property 
without due process of law in violation of the Fifth 
Amendment, but the two lower courts decided 
against them apparently on the ground the matter 
was one of gratuities. The Court so far as material 
to the instant case in an opinion by Justice Brandeis 
held: 


“War Risk policies are contracts of the 
United States * * *. Although not entered 
into for gain the policies are legal obligations 
of the same dignity as other contracts of the 
United States and possess the same legal inci- 
1 dents. * * * War Risk policies being con¬ 
tracts are property and create vested rights. 

“Second. The Fifth Amendment com- 
1 mands that property be not taken without 
making just compensation. Valid contracts 
are property, whether the obligor be a private 
individual, a municipality, a State or the 
United States. Rights against the United 
States arising out of a contract with it are 
protected by the Fifth Amendment. When 
the United States enters into contract rela¬ 
tions, its rights and duties therein are gov¬ 
erned generally by the law applicable to con- 
1 tracts between private individuals. That the 
contracts of war risk insurance were valid 
when made (italics ours) is not questioned. 
As Congress had the power to authorize the 
Bureau of War Risk Insurance to issue them, 
the due process clause prohibits the United 
States from annulling them, unless, indeed, 
the action taken falls within the federal po¬ 
lice power or some other paramount power,’’ 


a reservation which it seems needless almost to sav 
lias no application to the Warren case and has Been 
so held in Jones vs. Meehan, 175 U. S. 1, and|other 
Indian cases. 

Continuing, the opinion says what is here apropos: 

44 Punctilious fulfilment of contractual obli¬ 
gations is essential to the maintenance of the 
credit of public as well as private debtors. 
No doubt there was in March, 1933, great 

need of economv. In the administration of 

%• 

all government business economv had become 
urgent because of lessened revenues and the 
heavy obligations to be issued in the li^pe of 
relieving widespread distress. Congress was 
free to reduce gratuities deemed excessive. 
But Congress was without power to reduce 
expenditures by abrogating contractual obli¬ 
gations of the United States. To abrogate 
contracts, in the attempt to lessen govern¬ 
ment expenditure, would be not the practice 
of economy, but an act of repudiation.! 4 The 
United States are as much bound by their 
contracts as are individuals. If the} 7 repudi¬ 
ate their obligations, it is as much repudia¬ 
tion, with all the wrong and reproaefi that 
term implies (italics ours), as it would be if 
the repudiator had been a state, or a munic- 
ipalitv, or a citizen’ (Sinking Fund Cases, 99 
U. S.700,19. 

‘‘Third. Contracts between individuals or 
corporations are impaired within the!mean¬ 
ing of the Constitution whenever the right to 
enforce them by legal process is takeij away 
or materially lessened.” 

The Court then taking up the question whether 
the Congress in its legislation had merely! taken 
away the right to sue the sovereign or had impaired 




22 


the right and taken it away, held that 4 ‘it seems clear 
that it intended to take away the right,” and this the 
Court held it could not do and that Congress in its 
later legislation had “overlooked the fundamental 
difference in legal incidents” between gratuities and 
contract rights in dealing with the two in one 
section. 

In the instant case it is appellant’s contention that 
Congress in reimposing restrictions on Indian funds 
did not intend and lawfully could not constitutionally 
deprive appellant or the Indian of their contract 
rights exercised and performed while Mrs. Harjo 
was unrestricted and had the same legal status as a 
white person, and that the Act of 1933 deals only 
with funds which “belonged to” her and not with 
funds which no longer belonged to her but to ap¬ 
pellant. 


“Rights are vested when right to enjoy¬ 
ment, present or prospective, has become the 
property of some particular person as a 
present interest” (U. S. vs. Heinrich, 12 Fed. 
(2nd) 938). 

Assume that instead of Betsy Harjo, John Smith, 
a white person, had made the contract in question 
with Warren and that Warren had completely per¬ 
formed his contract with Smith and that both Smith 
and Warren had agreed that a percentage of money 
in a fund belonging to the former but held by a 
trustee should be paid to Warren but that inter¬ 
mediate the payment by the trustee, John Smith as 
the result of an accident had become violently insane 
and a committee had been lawfully appointed for 



John Smith by a Court, could the Court or the trustee 
have refused to pay Warren what had been [earned 
and agreed to be paid him because of the lat^r mis¬ 
fortune to Smith and the appointment of a conjmiittee 
for him ? If the trustee, or even the Court appointing 
the committee, had refused would not legal process 
compel payment ? If so, how can Warren’s! rights 
be lessened because Congress after the ev^nt rc- 
imposes restrictions upon Betsy Harjo aiid her 
funds, she being competent in the interval fco con¬ 
tract'? In other words can the contract be 
or impaired because later Betsy Harjo is 
by law from contracting—is a vested co 
right beyond restriction by Congress or the 'Execu¬ 
tive? It is submitted Lynch vs. U. S. is decisive. 

Hoes the fact Mrs. Harjo is an Indian give a 
“paramount power” to override the Constitution? 
This has been expressly decided in the negative. 

In Jones vs. Meehan, 175 U. S. 1, the Court said, 
at page 32: 

“The title to the strip of land in contro¬ 
versy, having been granted by the United 
States to the elder Chief Moose Dung! by the 
treaty itself, and having descended, upon his 
death, by the laws, customs, and usages of the 
tribe, to his eldest son and successor as chief, 
Moose Dung, the younger, passed by the lease 
executed by the latter in 1891 to the plaintiffs 
for the term of that lease; and their rights 
under that lease could not be devested by any 
subsequent action of the lessor, or by Con¬ 
gress, or of the executive department^. The 
construction of treaties is the peculia[r prov¬ 
ince of the judiciary; and, except iji cases 
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purely political, Congress lias no constitu¬ 
tional power to settle the rights under a treaty 
or to affect titles already granted by the treaty 
itself. Wilson vs. Wall, 6 Wall. 83, 89; Reicli- 
art vs. Felps, 6 Wall. 321, 327; Holden vs. Joy 
17 Wall. 211, 247. 

The Congressional Resolution of 1894, and 
the subsequent proceedings in the Department 
of the Interior, must therefore be held to be 
of no effect upon the rights previously ac¬ 
quired by the plaintiffs by the lease to them 
from the younger chief; and the decree is 
affirmed.’’ 

U. S. vs. Waller, 243 U. S. 452, was a case where 
the United States sought to maintain an action in 
behalf of Indians who had been, apparently, grossly 
defrauded and induced to sign papers that, unknown 
to them, conveyed their landed rights to Waller and 
for ridiculously small sums. The Court, reviewing 
the Congressional legislation as to these Indians, 
said (p. 462): 

“We cannot escape the conviction that the 
plain language of this act evidences the intent 
and purpose of Congress to make such lands 
allotted to mixed blood Indians subject to 
alienation ivith all the incidents and rights 
which inhere in full ownership in persons of 
full capacity.” 


Tn view of this it said it was unable to find any 
authority in the United States to sue, and added: 

“With those restrictions entirely removed 
and the fee simple patent issued it would seem 
that the situation was one in which all ques- 
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lions pertaining to the disposal of the| lands 
naturally would fall within the scope and 
operation of the laws of the state.’’ 

A fortiori then in this case the restriction^ being 
removed there was complete freedom of contract and 
the Constitution prevents impairment of the contract 
made. 

To the same effect are Sizemore vs. Braqly, 235 
I T . S. 441, and Gritts vs. Fisher, 224 U. S. 640. j 

In Sizemore vs. Brady, supra , as a perusal of the 
opinion will show, it was conceded that Congress 
could not impair a vested right or a contract con¬ 
ferring a vested right and the Court said in deciding 
the case that the difficulty was that there Was no 
contract but merely legislation that was “ah exer¬ 
tion of the administrative control of the government 
over the tribal property of tribal Indians.” 

The matter here involved was passed on in Forbes 
Pioneer Boat Line vs. Board of Commissioners, 258 
U. S. 338. The boat line sued to recover tolls unlaw¬ 
fully collected for passage through a Florida canal 
lock. The State Supreme Court sustained it^ decla¬ 
ration in a suit at law. The same day tlib State 
Legislature passed an Act purporting to validate 
the toll collection. 

The opinion dealing with the Act and Article I, 
Section 10, and Amendment 14 of the Federal Con¬ 
stitution, said: 

“Stripped of conciliatory phrases tljie ques¬ 
tion is whether a State Legislature chn take 
away from a private party a right to Recover 
money that is due when the act is passed.” 



26 


It answered the question in the negative and said: 

“Courts cannot go vcrv far against the 
literal meaning and plain intent of a consti¬ 
tutional text ' * *. We must assume that the 
plaintitT went through the canal relying upon 
its legal rights, and it is not to be deprived of 
them because the legislature forgot”— 

to levy tolls before the boats passed through, or, 
making direct application to the instant case, per¬ 
mitted a lapse until January 27, 1933, during which 
restrictions wore off and Betsy Ilarjo was free to 
contract her lands and funds free from restrictions. 

The rule that where a proposition has been made 
by one party and accepted by another party there 
arises a contract, which contract creates a vested 
right that prevents either the executive or the legis¬ 
lative department of the government thereafter 
enacting legislation which will annul or impair the 
right of the party who has performed the contract 
has 1 had many exemplifications and illustrations in 
the course of judicial decision. Thus as to the public 
lands (United States vs. Northern Pacific By. Co., 
256 U. S. 51). In this case Congress passed land 
grant legislation which gave to the railroad company 
odd numbered sections of land conditioned on con¬ 
struction of lines of railroad in sections, with pro¬ 
vision that where the granted lands had been settled 
by individuals prior to definite location of the line of 
railroad the company should have the right of in¬ 
demnity selection of other lands. The United States 
notwithstanding this undertook to withdraw certain 
lands from indemnity selection by the company. 
This gave rise to the issue raised by the company 


27 


(p. G3) that by complying with its contract obliga¬ 
tion embodied in the land grant legislation “the 
company has a vested right in the fulfilment of that 
obligation which all departments of the governpent 
are bound to respect.’’ 

The Court in its opinion by Justice Vandeventer 
held: “The proposal was converted into a contract, 
as to which the company, by performing its part, 
became entilled to performance by the government.” 

Indeed as to the homestead itself appellees r 
nized the statutes and law were against them 
the Collier let ter of October 11,1933 (Res. pp. 1 
Had there been restrictions the Commissione 
Secretary would not have written the superin- 
tendent, “doubtless the attorney will make an (effort 
to colled from any unrestricted property” and “if 
the homestead land is offered for sale to satisfy Mr. 
Warren’s claim.” The assertion the funds “are 
restricted” is a legal error if intended to apply to 
the interim between Joseph’s death, October 15, 
1930, and January 27, 1933, and a violation of con¬ 
stitutional right if dependence is placed on legisla¬ 
tion after intervention of Warren’s vested jright. 

It is immaterial, to a determination that appel¬ 
lant IS ENTITLED TO BE PAID THE AMOUNT DUE tlNDER 


ecog- 

vide 

1-14). 
and 


HIS CONTRACT WHAT LEGAL NOMENCLATURE OR Dll 


VISION 


IS ADOPTED, WHETHER LIEN, EQUITABLE ASSIGNMENT OR 
WHAT NOT, THE FACT AND THE LAW IS THAT IT IS HIS 

VESTED RIGHT, THE FUND WAS UNRESTRICTED AND [BETSY 

i 

HaRJO DIRECTED ITS APPLICATION TO PAY HER DljiBT TO 
APPELLANT AND TO THAT EXTENT THE MONEYS \IrONG- 

j 

FULLY WITHHELD BY THE INTERIOR DEPARTMENT DID 
NOT BELONG TO Mrs. HaRJO ON JANUARY 27, 19^3. 
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In Houston vs. Ormes, 252 U. S. 4G9, Congress had 
appropriated $1,200 to pay the claim of one Susan 
Sanders, represented by Belva Lockwood, who sued 
to establish an equitable lien on it for her fee. De¬ 
fense was made inter alia that the suit sought to 
control the public officials having the fund in the 
performance of their official duties. The Court held, 
however, that since the money belonged to a speci¬ 
fied person 

“it is clear that the officials of the Treasurv 
are charged with the ministerial dutv to make 
payment on demand to the person desig¬ 
nated.” 

When this Court, therefore, as we think it must, 
holds that in October, 1932, when appellant made de¬ 
mand for payment of what was due him, there was 
a clear ministerial duty to pay the claim, later leg¬ 
islation could not deprive appellant of that right 
and remedy. As said in Houston vs. Ormes, man¬ 
damus is a proper remedy. 

Appellant has wholly independent legal rights. 
First, a statutory lien; second, a lien by agreement 
of tiie parties, and third, an equitable assignment. 

The statutory lien arises under Sections 4 and 5. 
There was, as Mr. Warren testified (pp. 44-6), a judi¬ 
cial determination of its fairness when the Court 
approved the contract and also, after services per¬ 
formed, when it approved the deed to the land and 
the mortgage as security for the money due. There 
was no occasion for endorsement of “Lien Claimed” 
as against Mrs. Harjo because she had notice being 
Warren’s client and a party to the contract (p. 46) 
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and slie recognizes her obligation. The endorsement 
is only required to prevent the adversary party to 
litigation settling cases behind the lawyer’s'back. 

Lashley vs. Moore, 240 Pac. 704. | 

An attorney agreed to conduct litigation to! quiet 
title to real estate of his client and the client agreed, 
if successful, to give the attorney an undivided half 
interest in the lands. Held the agreement consti¬ 
tuted an equitable, conditional assignment to the at¬ 
torney of an interest in the subject matter of the 
litigation. That such contract was valid, anil that 
in equity the contract ! 


“operated as a conveyance to the plaiijtiflf of 
an undivided interest in the land, contingent 
upon the performance by plaintiff of his obli¬ 
gations under the contract”— 

that is, successful performance. 

Also, that the statutes for an attorney’s lieh were 
cumulative and did not abrogate or limit thp right 
of attorney and client to contract within the ,50 per 
cent limitation on contingent fee contracts. 

Where the state law in the Five Tribes d<f>es not 
conflict with the Federal law the Federal legislation 
“does not stand in the way of the operation 
local law” (Blundell vs. Wallace, 267 U. S. 37: 

Ingersoll vs. Coram, 211 U. S. 335, involved a con¬ 
tract whereby Ingersoll’s fee was agreed uj)on “in 
case the will is defeated and our clients get their 
shares.” There was a contested will which ulti¬ 
mately was settled by a compromise. Ingejrsoll in 
the event of success was to be paid “out| of the 


of the 
3). 
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funds secured from the estate.” Held this gave 
Ingersoll an equitable lien on the funds of the estate 
for his fee. 

Applying this rule to the instant case. There were 
two contesting parties. Addie Mingo was claiming 
the entire estate of Joseph as hers and her child to 
the exclusion of Betsy Harjo, whose right was de¬ 
pendent on her establishing affirmatively she was 
heir as mother and the Mingos were not wife and 
child. Warren, by his success, preserved the estate 
from the Mingos. The contract provided if he did 
so he should have one-third. 

In Ingersoll vs. Coram, the Supreme Court said: 

“It is evident that Ingersoll asked for 

security in a definite and written form. We 
* 

1 do not think it can be said that he sought onlv 
a promise to pay. That followed from his 
employment. ’ ’ 

The Court said the rule was: 

“that every express executory agreement in 
writing, whereby the contracting party suf¬ 
ficiently indicates an intention to make some 
particular property, real or personal, or 
fund therein described or identified, a security 
for a debt or other obligations, creates an 
equitable lien on the property so indicated.” 

It said further: 

“It is indispensable to the lien thus created 
that there should be a distinct appropriation 
i of the fund by the debtor, and an agreement 
that the creditor should be paid out of it.” 
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That is precisely what the contract provides in the 
instant case and what the two parties to the contract 
say is what was intended. The only repudialtors of 
the contract are the appellees, and they wercj, when 
the contract was made and performed, strangers to it. 

It is idle to say there is a public policy involved. 
There is no public policy in whether $8,500 jas con¬ 
tracted for shall be paid and the contract thejparties 
have made performed, or some stranger to it shall be 
allowed to say after all is over in my judgment] $3,000, 
contingent on success, should have been sufficient. 

There is no room for hair-splitting as thb lower 
Court attempts in its opinion between offensive and 
defensive representation; the issue was which claim¬ 
ant gets the whole of Joseph’s estate and the con¬ 
tract so recognized and expressed. 

B. & O. S. W. R. Co. vs. Voight, 176 U. S. 4f)8. 

As the right of private contract is no smhll part 
of the liberty of the citizen, the usual and most im- 
portant function of courts of justice is rather to 
maintain and enforce contracts than to enable} parties 
thereto to escape from their obligation on the pre¬ 
text of public policy. A fortiori a stranger.,' 

Or as said by Sir George Jessel in Printing & N. 
Reg. Co. vs. Sampson, L. R. 19. Eq. 465: 

“If there is one thing which more than an¬ 
other public policy requires it is that} men of 
full age and competent understanding shall 
have the utmost liberty of contracting, and 
that their contracts, when entered into freely 
and voluntarily, shall be held sacked, and 
shall be enforced by courts of justice.! There¬ 
fore you have this paramount public policy 
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to consider—that you are not lightly to inter- 
1 fere with this freedom of contract. ” 

Where there is a right to limit the power of con¬ 
tract the matter is one of legislative discretion and 
not of judicial review and where, as in the instant 
appeal, the legislature gave Betsy Harjo the right 
to contract it is not for the courts or the executive to 
limit the right (C. B. & Q. R. Co. vs. McGuire, 219 
U. S. 549, 69, and it is not after a contract lawfully 
made has been performed for the courts to impair 
that contract. 

Poindexter vs. Greenhow, 114 U. S. 270. 

The repeal of a law which is, in its nature, a con¬ 
tract, cannot devest vested rights which have been 
established under that contract. This was a most 
important case, elaborately argued and thoroughly 
considered in its every phase and so far as here 
material the point was that Virginia made certain 
bond coupons receivable for taxes and then sought to 
repudiate its contract and evade liability on them 
by repealing the act and forbidding its public officials 
to receive them for taxes. 

lit the following Indian Five Tribes eases it is held 
that rights created, actions taken and contracts made 
and performed cannot be devested or impaired by 
subsequent acts of Congress: Gritts vs. Fisher, 224 
U. S. 640; Choate vs. Trapp, 224 U. S. 665; Sizemore 
vs. Brady, 235 U. S. 441. 

Appellant likewise had an equitable lien by agree¬ 
ment between himself and Mrs. Harjo. As said in 
Peiln Lumber Co. vs. Wilson, 26 Fed. (2nd) 893, “ All 
that is necessary is that parties set aside certain 
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property as security for a particular debt or obli¬ 
gation. ’ ’ 

The fact that Warren was given a mortgage as 
security for what was due* him does not prevent, 
as matter of law, his action to collect the debt j from 
the fund. Corpus Juris, volume 20, page 6, section 7, 
thus states the law 44 where the law furnishes a party 
with two or more concurrent and consistent remedies 
he may prosecute one or all until satisfaction is (had.” 
In fact and in morals it is Warren’s duty to proceed 
as he is against the fund, because, as the uncjmtra- 
dicted testimony discloses, when the mortgage was 
given it was with the understanding between Mrs. 
Harjo and Warren that before seeking foreclosure 
Warren should 4 4 try first to get the department to 
pay what was due out of the money in the ha^ids of 
the department and he said he would do that apd she 
understood he was doing that in the suit”! (Mrs. 
Harjo’s testimony, p. 42. See also evidence td same 
effect of Jacob Alexander and appellant (pp. 4^-45)). 

No adequate remedy other than against the fund 
exists. There is in the w~ay of foreclosure a recent 
Oklahoma mortgage moratorium statute (jf). 45). 
Due to the depression, the low price of oil and poor 
market for royalties, foreclosure if legally feasible 
would still leave a deficiency due under her contract 
by Mrs. Harjo, and then appellant would still have 
to pursue mandamus against the fund in the depart¬ 
ment’s hands (see Morgan testimony, p. 4^). The 
rule is that mandamus and other extraordinary rem¬ 
edies should be resorted to where other remedies are 
not equally adequate and speedy. No citation of 
authorities is needed as this is hornbook law. I 

I 



Of the lower court’s citation of U. S. vs. Deming it 
is sufficient to say counsel refers to it merely that this 
court may know he has not overlooked it. Neither 
as to its facts nor its law has it the slightest hearing 
on the Warren appeal. The same may he said as to 
the Bern case and the Oklahoma cases relied on hy 
the court below. They are not in any degree opposite 
to the facts and law here involved as their examina¬ 
tion will demonstrate (Grisso vs. Milsey and Lashley 
vs. Moore) cited hy appellant here. 

We come now to the usual plea of the department 
wherever statutes are involved, to wit, that there is 
doubt where there is none and' that the Secretary 
was exercising a discretion with which the judiciary 
cannot interfere, and hy thus obscuring with an aura 
of alleged doubt avoid mandatory compulsion to fol¬ 
low the law. The statutes are comparatively few 
and as applied to the facts of the instant case the 
language clear and plain; moreover the language has 
been judicially construed. 

As early as the Roberts case, 176 U. S. 221, the 
Supreme Court ruled that the fact that to some 
extent the official had to construe or read statutes on 
the subject would not afford immunity from man¬ 
damus on assertion it was necessary to construe 
statutes. 

Latelv this Court in U. S. ex rel. Krushnic vs. 
•/ 

West, Secretary, 5S App. D. C. 332, affirmed on ap¬ 
peal, said: 


“We come now to the usual objection pre¬ 
sented by the department, namely, the juris¬ 
diction of the court to compel the Secretary, 



by writ of mandamus, to issue a patent. In 
this case the court is not invading the exclu¬ 
sive jurisdiction of the Secretary to determine 
discretionary questions of fact, nor his inter¬ 
pretation of the meaning of a law upon which 
the exercise of his jurisdiction depends! In 
the present case, with the facts conceded, 
nothing remains to be done by the Secretary 
but the performance of the mere ministlerial 
act of issuing a patent, and if, as in the pres¬ 
ent case, the Secretary misinterprets hisfstat- 
utory duties in conformity with the facts! it is 
well within the power of the court to place its 
interpretation upon the law and direct the 
Secretary to act in accordance therewith. ’ ’ 


As said in Ballinger vs. Frost, 216 U. S. 240: j‘The 
power of the Secretary over Indian affairs is not an 
unlimited and arbitrary power and cannot be (exer¬ 
cised so as to deprive any person of property to ivhich 
he is lawfully entitled. ’ 9 ! 

It is respectfully submitted the judgment below 
should be reversed with directions to issue a man¬ 
damus commanding appellee defendants to pa^ Mr. 
Warren one-third of the funds held October 7,j 1932, 
in the name of Betsy Harjo, derived from Joseph 
II ar jo’s interest in the homestead, with interest from 
said date upon appellant releasing the mortgage held 
by him and receipting in full all claims against (Betsy 
Harjo, it being clear the withheld funds did noj; “be¬ 
long to” Betsy Harjo but to Mr. Warren on the date 
named. 

Respectfully submitted, 

Chas. H. Mekillat, ! 

Attorney for Appellant . 
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In the Court of Appeals of the District of 

Columbia 

i 

April Term, 1934 i 

- I 

No. 6270 

The United States of America ex. rel. Prank L. 

Warren, appellant, | 

v . ! 

i 

Harold L. Ickes, Secretary of the Interior, and 
John Collier, Commissioner of Indian Adairs, 
appellees 

I 

BRIEF OF APPELLEES 

' | 

This case is before this court upon appeal jErom a 
judgment of the Supreme Court of the District pf 
Columbia (Rec., p. 38), dismissing a petitioii for a 
writ of mandamus filed by appellant, Prank L. 
Warren (Rec., pp. 2-11), to compel the appellees, 
Harold L. Ickes, Secretary of the Interior, and 
John Collier, Commissioner of Indian Affairs, to 
pay and turn over to appellant the sum of $$,586.72 
with interest, from the funds inherited froml the es- 
tate of Joseph Harjo by Betsy Harjo, his Another, 
and now held by or under the custody and control 
of appellees. 

(i) 
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STATEMENT OF THE CASE 

Because in appellant’s brief the statement of the 
facts of this case is interpolated with argumenta¬ 
tive statements and thereby complicated, the state¬ 
ment of facts made by the lower court in its opinion 
(Bee. p. 31) is herein quoted as follows: 

The pertinent facts of this case are as 
follows: 

Tersey Baker, a full-blood Creek Indian, 
was allotted a homestead in Hughes County,. 
Oklahoma. He died March 15th, 1911, and 
this homestead allotment was inherited by 
Betsy Harjo, his widow, and Joseph Harjo, 

1 his son. Under section 9 of the Act of 1908' 
1 (35 St at. 312), the homestead inherited by 
Betsy Harjo and Joseph Harjo was subject 
to a special estate in favor of Joseph Harjo, 
issue of the allottee, who was born after 
March 4th, 1906. By reason of this special 
estate the homestead was inalienable during 
Joseph Harjo’s life, until April 26th, 1931.. 
On October 28th, 1915, Betsy Harjo, acting, 
for herself and in behalf of Joseph Harjo, 
executed an oil and gas lease of the restricted 
homestead, with the approval of the Secre¬ 
tary of the Interior. This lease was subject 
to the rules and regulations of the Secre- 
! tary of the Interior governing oil and gas 
leases made on restricted Indian lands, the 
provisions of which, insofar as applicable 
here, are in part as follows : 

“ Provided, however, That the said super¬ 
intendent * * * for the Five Civilized 
Tribes is authorized, in his discretion, where 
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considered for the best interest of any'adult, 
minor, or incompetent lessor, or his or her 
heirs, for whose account royalties * * * 
accruing under any lease have been paid to 
said superintendent, to withhold the dis¬ 
bursement of such royalties, * * * wholly 
or in part, from any such adult or guardian 
or curator of any such minor or incompetent, 
or his or her heirs, until such time or times 
as the payment thereof is considered best for 

the benefit of said lessor or his or her heirs. 

* * * * * 

i 

“ And provided also, That from th£ indi¬ 
vidual Indian restricted funds derived as 
royalties or otherwise no disbursements in 
settlement of litigation or in payment of at¬ 
torney’s fees * * * shall be majde ex¬ 

cept with the approval of the Secretary of 
the Interior thereto. * * *” 

Joseph Harjo died October 15th, 19k), and 
left as his sole heir, his mother, Betsy Harjo. 
The accumulated royalties from the oil lease 
at the time of Joseph Harjo’s death 
amounted to approximately $50,00t), and 
were, and now are, in the possession and con¬ 
trol of the Secretary of the Interior.! Pro¬ 
bate proceedings under the Oklahoma law 
were instituted in the County Court of 
Hughes County, Oklahoma, and Betsy 
Harjo, through her attorneys, petitioned the 
Probate Court to determine Betsy Harjo as 
the sole heir to Joseph Harjo’s estate 1 Sub¬ 
sequently Addie Mingo and her child, Mary 
Ellen Mingo, answered Betsy Harjo’s peti¬ 
tion and filed a cross-petition, petitioning the 
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court to determine them, Addie and Mary 
1 Ellen Mingo, as the widow and child of 
< Joseph Harjo to be his sole surviving heirs. 

Thereupon Betsy Harjo employed the peti- 
i tioner, Frank L. Warren, as her attorney, to 
defend against the claim advanced by Addie 
Mingo and her child, and also to defend a 
damage suit impending against the Joseph 
i Harjo estate. Betsy Harjo contracted in 
writing to pay Frank L. Warren for such 
services one-third the amount of land and 
i funds involved in the claim of Addie Mingo 
and saved to Betsy Harjo, and one-third the 
amount involved in the damage suit. This 
contract was approved by the County Judge. 

Frank L. Warren successfully defended 
against the claim of Addie Mingo and, on 
the 27th day of September 1932 the Probate 
Court decreed that Addie Mingo and Mary 
Ellen took nothing by their answer and 
cross-petition and that they had no right, 
title, or interest in the Joseph Harjo estate. 
Pursuant to the contract of employment, 
Betsy Harjo deeded to Frank L. Warren 
on October 26th, 1932, a one-sixth interest 
in the old Tarsey Baker homestead, this be¬ 
ing one-third of Joseph Harjo’s one-half 
which was involved in the claim made by 
Addie Mingo. Betsy Harjo, also, on the 
I same date, gave to Frank L. Warren a mort¬ 
gage on the remaining five-sixths of the 
Tarsey Baker homestead to secure the pay¬ 
ment of a promissory note, executed by her, 
in the sum of $8,586.72, payable to Warren, 
dated October 15th, 1932, and due April 25th,* 
1933, with interest at the rate of ten percent 
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from date. This note represented onefthird 
of the amount of Joseph’s share of the funds, 
amounting to $25,760.12, derived fro^n the 
oil royalties, which were involved i|u the 
Addie Mingo claim and which were junder 
the control of the Secretary of the Interior. 
Both the deed and the mortgage we|e ap¬ 
proved by the Oklahoma County Codrt, as 
required by the Act of Congress. 

On October 7th, 1932, Frank L. Warren 
demanded of the defendants in this | cause 
payment of his claim against Betsy ,Harjo 
for $8,586.72; and on August 23d, 1933, Betsy 
Harjo requested the defendants to pdy this 
claim. The defendants refused to pay Mr. 
Warren’s claim on the ground that thb funds 
from which payment was sought w^re re¬ 
stricted, and that, therefore, they were to be 
withheld and/or disbursed for the [Indian 
owner as the Secretary in his discretion 
might determine. Subsequently, andj on the 
20th day of November, 1933, Mr. Warren 
filed his petition for mandamus in this cause. 

The appellant relies (appellant’s brief, jp. 14) 
upon each and all of the errors assigned} (Rec., 
p. 38-39), which are as follows: j 

That the Court below erred: J 

1. In dismissing the plaintiff’s petition 
and giving judgment in favor of defendants. 

2. In not directing that the writ <jff man¬ 
damus should issue in favor of plaintiff. 

3. In not holding that the funds o!f Betsy 
Harjo were unrestricted at the time 4/ plain¬ 
tiff and Betsy Harjo made their Contract 
and the services were fully performed. 
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4. In not holding that plaintiff acquired 
a vested right in the funds in controversy 
while they were unrestricted of which he 
could not be and vras not deprived by the 
Act of January 27, 1933. 

5. In not holding that plaintiff had a lien 
on the funds of which the Act of January 
27, 1933, could not and did not deprive him. 

6. In not holding that Betsy Harjo appro¬ 
priated and had a right to apporpriate in 
October 1932, the funds in defendants’ cus¬ 
tody and control to payment of her debt to 

i plaintiff and that the Secretary of the In¬ 
terior and Commissioner of Indian Affairs 
! were legally bound to make payment to 
plaintiff. 

7. In holding that the case was one of 
doubtful right and not one of a clear, minis¬ 
terial duty. 

8. In seeking to hold or intimate plaintiff 
w T as not willing to surrender and release the 
mortgage given him by Betsy Harjo upon 
payment of the amount due him, the record 
being clear the mortgage is held purely as 
security and will be released and must be 

i released by plaintiff upon payment or tender 
I of payment of the money due him under his 
contract. 

ARGUMENT 

The appellant’s argument, as submitted by ap¬ 
pellant’s brief, may be summarized as follows: 

„ 1. The funds involved were unrestricted 
i at the time the contract between Betsy Harjo 


and Frank L. Warren was executed arjd per¬ 
formed (appellant’s brief, p. 10). | 

2. By virtue of his contract Frajnk L. 
Warren acquired a vested interest in the 
funds, and whether he acquired it by [means 
of a ‘ 4 lien, equitable assignment, oil what 
not” is immaterial (appellant’s brief, jp. 27). 

3. To the extent of this vested interbst the 
funds did not belong to Betsy Ha^jo on 
January 27, 1933; and, therefore, thej act of 
Congress of that date (47 Stat. 777) did not 
apply to that interest in the funds which was 
vested in Frank L. Warren, or, if the act 
must be construed to apply to this vested 
interest, then to the extent that it so Applies 
it is unconstitutional (appellant’s brief, 

p. 22). 

In this reply brief of the appellees, the second and 
third contentions of appellant are considered be¬ 
fore his first contention, for reasons which will 
appear in the course of the following argument. 

i 

i I 

i 

Appellant’s right to the performance of the act he peti¬ 
tioned the lower court to compel is not clear and com¬ 
plete and beyond reasonable doubt or controversy; 
appellees’ duty is not ministerial only, but; is dis¬ 
cretionary; the lower court properly, therefore, dis¬ 
missed appellant’s petition for mandamus 

I 

The appellant did not petition the lower c(}urt for 

i 

a writ of right, but petitioned for the extraordinary 
writ of mandamus wdiich may be granted | by the 
court in the exercise of its discretion. 
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Courts when presented with a petition for this 
extraordinary writ of mandamus refuse to grant it 
unless the petitioner has a clear and complete right 
to performance of the act he petitions the court to 
compel the respondent to perform. As stated in 
the opinion for the Court of Appeals of the District 
of Columbia in United States ex rel. Stow ell v. 
Denting (51 App.D.C. 223, 224; 19 Fed. 2d 697): 

The purpose of mandamus is not to estab¬ 
lish a legal right but to enforce one already 
established; hence the legal right of relator 
to the performance of the particular act of 
which performance is sought must be clear 
and complete. It has been said with good 
reason that the right to its performance must 
be so clear as not to admit of reasonable 
doubt or controversy. The right involved 
must also be substantial, and not a mere 
! abstract right. When brought against pub¬ 
lic officers in a case like this, the duty sought 
to be enforced must be ministerial only, and 
not within defendants’ discretion. 

United States ex rel . Greathouse v. Dern (289 U.S. 
352, 358) is to the same effect. 

THE DUTY OF APPELLEES RELATING TO THE FUNDS 
INVOLVED HERE IS NOT MINISTERIAL ONLY, BUT IS 
DISCRETIONARY, AND MAY NOT, THEREFORE, BE CON¬ 
TROLLED BY MANDAMUS 

It should be stated at the outset that appellant 
has not shown that the duty sought to be enforced 
is “ministerial only, and not within defendant’s dis¬ 
cretion.” The duties of the appellees are deter- 
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mined by the laws of the United States; and) there 
is no statute law or regulation having the f orbe and 
effect of law which makes the payment appellant 

i 

seeks a ministerial duty of defendants. j 

i 

The only pertinent law is contained in section 2 
of the act of May 27, 1908 (35 Stat. 312), and in 
the regulations of the Secretary of the Interior 
made pursuant to that statute, which regulations 
have the force and effect of law. Sunderland v. 
United States (266 U.S. 226). Those regulations 
give the Secretary discretionary power in disburs¬ 
ing funds of an Indian derived from an Indian oil 
and gas lease made subject to the regulation^. Sec¬ 
tion 2 of the act of May 27,1908 (35 Stat. 312) pro¬ 
vides as follows: j 

That all lands other than homesteads allot¬ 
ted to members of the Five Civilized; Tribes 
from which restrictions have not been re¬ 
moved may be leased by the allottele if an 
adult, or by guardian or curator und^r order 
of the proper probate court if a minor or 
incompetent, for a period not to exceed five 
years, without the privilege of renewal: Pro¬ 
vided, That leases of restricted landd for oil, 
.gas, or other mining purposes, leased of re¬ 
stricted homesteads for more than one year 
and leases of restricted lands for pejriods of 
more than five years, may ~be made, with the 
approved of the Secretary of the Interior, 
under rules and regulations provided hy the 
Secretary of the Interior, and not otherwise: 
And provided further, That the jurisdiction 
of the probate courts of the State <j)f Okla- 
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homa over lands of minors and incompetents- 
shall be subject to the foregoing provi¬ 
sions, * * *. (Italics supplied.) 

The rules and regulations of the Secretary of the 
Interior governing the leasing of land of members 
of the Five Civilized Tribes, prescribed by the Sec¬ 
retary of the Interior to carry into effect the pro¬ 
visions of the act of Congress of May 27, 1908, and 
amended from time to time, and which were in 
force and effect at the date of the execution of the 
lease involved and have the force and effect of law, 
among other things, provide: 

9g * * * 

Provided, however, That the said super¬ 
intendent or other officer in charge of the 
office of the Superintendent for the Five 
Civilized Tribes is authorized, in his discre¬ 
tion, where considered for the best interest 
of any adult, minor, or incompetent lessor, 
or his or her heirs, for whose account royal¬ 
ties, rents, or payments accruing under any 
lease have been paid to said superintendent, 
to withhold the disbursement of such roval- 

V 

ties, rents, or payments, wholly or in part, 
from any such adult or guardian or curator 
of any such minor or incompetent, or his or 
her heirs, until such time or times as the pay¬ 
ment thereof is considered best for the bene¬ 
fit of said lessor or his or her heirs. (Italics 
supplied.) 

And provided further, That in such indi¬ 
vidual cases or classes of cases as the Sec- 
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retary of the Interior may direct the 
Superintendent for the Five Civilized 
Tribes shall cause such payments ps may 
be authorized to be made out |of the 
royalties and other individual Indian 
funds of the restricted Indians, piinors, 
and incompetents to be paid direct to the 
Indians entitled thereto or to be otherwise 
paid out for their benefit and use, as tfhe Sec¬ 
retary of the Interior may authorize! in said 
cases. 

And provided also, That from the individ¬ 
ual Indian restricted funds derived as royal¬ 
ties or otherwise no disbursements ip settle¬ 
ment of litigation or in payment oft. attor¬ 
ney’s fees or in the purchase of or investment 
in real estate or in loans upon reajl estate 
shall be made except with the approval of 
the Secretary of the Interior thereto: 
* * * (Rec.,p. 20). i 

Since the only pertinent law makes the acjt appel¬ 
lant seeks to enforce discretionary, and iince no 
law makes the act a ministerial duty of appellees, 
obviously the appellant is not entitled to th^ writ. 

APPELLANT DOES NOT HAVE A CLEAR AND COMPLETE 
RIGHT TO PERFORMANCE OF THE ACT HE SEEKS TO 
COMPEL. HIS RIGHT UNDER THE OKLAHOMA] LAW TO 
PAYMENT, OR TO AN INTEREST IN THE FUNDS, IaT LEAST 
IS QUESTIONABLE AND ADMITS OF CONTROVERSY; AND 
FOR THIS REASON HIS PETITION FOR A WRIT OF MAN¬ 
DAMUS WAS ILL-FOUNDED | 

1. It is not clear that appellant’s contihgent-fee 
contract with Betsy Harjo was valid uiider the 
-Oklahoma law. Section 4205 of the Oklahoma stat- 



utes of 1931, giving legislative sanction to contin¬ 
gent-fee contracts, reads as follows: 

It shall be lawful for an attorney to con¬ 
tract for a percentage or portion of the pro¬ 
ceeds of a client's cause of action or claim 
1 not to exceed fifty per centum of the net 
amount of such judgment as may he recov¬ 
ered, or such compromise as may be made, 
whether the same arises ex contractu or ex 
delicto, and no compromise or settlement en¬ 
tered into by a client without such attorney’s 
| consent shall affect or abrogate the lien pro¬ 
vided for in this chapter. (Italics supplied.) 

The pertinent part of the contract between Frank 
L. Warren and Betsy Harjo reads as follows: 

Whereas, other parties are claiming an in- 
1 terest in the said land and money, being Ad- 
die Mingo and her child, claiming the said 
child to be the legitimate son of Joseph 
Harjo, and his heir, and also a possible claim 
of Effie Cow^e and her child, claiming to be 
heirs of Joseph Harjo, deceased; 

Whereas, there is another claim against 
the said estate of Joseph Harjo consisting 
1 of a claim for damages by Lewis Baggage 
for injuries in a car accident and 

Whereas, the party of the first part de¬ 
sires to employ the party of the second part 
as her attorney to represent her in the above 
litigation; 

Now, therefore, it is agreed by and be¬ 
tween the parties hereto that the party of 
the first part employs the party of the sec¬ 
ond part to represent her in the said litiga- 
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tion and the party of the second phrt ac¬ 
cepts such employment. It is agreed that 
the party of the second part is to receive as 
his compensation for such services one-third 
of the amount saved to the party of tpie first 
part, being one-third of the amount in con¬ 
troversy in land and money in the heirship 
litigation, or one-third of the amountj in con¬ 
troversy in the damage litigation. It is fur¬ 
ther agreed that no compromise of sheh liti¬ 
gation is to be made without the coiisent of 
both parties hereto (Rec., p. 12). j 

The probate proceedings in which the c^aiin of 
Addie Mingo was litigated involved no cau^e of ac¬ 
tion arising ex delicto or ex contractu; and the con- 
tract services in the probate proceedings would not, 
therefore, be within the purview of the statute. 
The contract did contemplate services in connection 
with a tort action, but those services were injdefense 
against the tort claim and not in prosecution 
thereof. Thev, therefore, would not be within the 
purview of the Oklahoma statute which legalizes a 
contract “for a percentage or portion of the pro¬ 
ceeds of a client’s cause of action or \ claim.” 
(Italics supplied.) It is at least questionable and 
controversial whether appellant’s contract is 
within the purview of the Oklahoma contingent fee 
contract statute upon which he relied in his! petition 
for a writ of mandamus. 

i 

In the light of the Oklahoma Supreme! Court’s 
decision in Lashley v. Moore (240 Pac. 7[04), ap¬ 
pellant’s contract might be valid, independent of 
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of the Oklahoma Court (introduced in evidence 
and referred to on p. 43 of the record) which de¬ 
creed regarding the claim of Addie Mingo, 
“ordered, adjudged, and decreed that the said 
Addie Mingo * * * and Mary Ellen Mingo 

* * * take nothing because of their answer and 

cross-petition. ’ ’ When the defensive character of 
plaintiff’s services thus indicated is considered in 
the light of the Oklahoma attorneys’ lien statute 
as construed and applied by the Oklahoma Court, 
then it is clear that plaintiff’s services for Betsy 
Harjb are not within the purview of said statute. 
At least, plaintiff’s right to the lien he claims under 
the Oklahoma statutes is questionable and contro¬ 
versial ; and, therefore, his petition for mandamus 
lacked the requisite basis of a clear right. 

3. Appellant does not, as he contends (appellant’s 
brief, p. 28), have a lien by agreement of the 
parties. Examination of the contract between ap¬ 
pellant and Betsy Harjo (Bee., p. 11; p. 12, supra) 
shows that Betsy Harjo contracted merely to pay 
appellant one-third of the money involved in the 
claim of Addie Mingo, in event appellant success¬ 
fully defended against that claim. Appellant’s 
statement of the evidence (Rec., p. 41) indicates 
that Betsy Harjo understood her contract to be one 
merely to pay. Said statement further shows 
(Rec., p. 45) that appellant testified that the lien 
he claims is dependent on the statute law of Okla¬ 
homa. It is clear that there is nothing in the eon- 
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tract or in the testimony of Betsy Harjo and jPrank 
L. Warren which establishes a lien by agreement 
of the parties. Furthermore, it is at leasj; very 
questionable and highly controversial whetlier the 
parties could by their agreement impress upon the 
funds, inherited by Betsy Harjo and in the cjustody 
and control of appellees, a lien in favor lof the 
appellant. 

4. Appellant does not have an equitable assign¬ 
ment of an interest in the funds involved; or at least 
it is doubtful and controversial whether appellant 
acquired an interest by equitable assignment. 

The difficulty of establishing an equitable Assign¬ 
ment is illustrated by the decisions in Spellman v. 
Bankers' Trust Co. (6 Fed. 2d, 799, 800, C.O.A. 2d 
Circuit); East Side Packing Co. v. Fahy Market 
(24 Fed. 2d, 644, 645, C.C.A. 2d Circuit, and the 
cases therein cited). The case of Lashley v.| Moore 
(240 Pac. 704), upon which appellant places great 
reliance (appellant’s brief, p. 29), involved} a con¬ 
tract of employment in which the client agreed: 

to give to said Edmond Lashley, party of the 
second part, an undivided one-half Interest 
in and to all sums of money which biay be 
recovered therein at the end of the litigation 
or upon compromise, and in ease the! land is 
recovered, first party covenants an<| agrees 
to make, execute and deliver to said! second 
party a good and sufficient warranty deed 
conveying an undivided one-half interest in 
and to said lands above described. 


i 


18 


This covenant and agreement of the client to de¬ 
liver a good and sufficient warranty deed of an un¬ 
divided one-half of the land, if recovered, the Okla¬ 
homa court held to be an equitable assignment. It 
is not clear beyond reasonable doubt or controversy 
that the Oklahoma court, on the basis of its de¬ 
cision in Lashley v. Moore, supra, would construe 
as an equitable assignment the Betsy Harjo-Frank 
L. Warren contract wherein: 

It is agreed that the party of the second 
part is to receive as his compensation for 
such services one-third of the amount saved 
i to the party of the first part, being one-third 
of the amount in controversy in land and 
money in the heirship litigation. (Rec., 
p. 12; p. 13, supra.) 

More important, however, this mandamus action is 
nob a proper one in which to determine whether 
appellant’s contract amounted to an equitable 
assignment under the Oklahoma law. 

Furthermore, appellant’s contention for an 
equitable assignment is untenable because of Re¬ 
vised Statutes, section 3477 (35 Stat. 411), which 
makes assignments of claims against the United 
States void, with exceptions which are immaterial 
here. The decisions of this court in Owens v. 
Wilkinson (20 App.D.C. 51, 64), and Lindberg v. 
Humphrey (53 App.D.C. 243, 289 Fed. 901, 904), 
have definitely determined that an attorney’s con¬ 
tingent fee contract for services in connection with 


I 


19 ! 
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a claim against the United States cannot, in view 
of this statute, include an assignment, legal or equit¬ 
able, of an interest in the claim. It is significant 
to note that in the Lindberg case, supra , this! court 
distinguished the case of Houston v. Ormes (252 
U.S. 469), upon which appellant strongly | relies 
(appellant’s brief, p. 28). 

I 

Assuming, but not admitting, that the funds in¬ 
volved were unrestricted after Joseph Efarjo’s 
death, then Betsy Harjo’s right to these funds, 
which were being withheld by the appellees, 
amounted to a claim against the United States. 
The assignment for which appellant contends was 
not even in connection with prosecution of the claim 
against the United States, but was in connection 
with probate proceedings instituted for th|e pur¬ 
pose of determining who owned the claim.! Cer¬ 
tainly in this situation, an assignment of an interest 
in the claim, whether by agreement of the parties 
or equitable, would be within section 3477 of the 
Bevised Statutes and, therefore, void. 

5. Even if appellant’s contract (considered with¬ 
out regard to the character of the funds involved) 
would create, under the Oklahoma law, the right 
for which he contends, yet under the Oklahoma law 
his contract would not give him a right to payment 
which he could enforce against funds in th4 hands 
of Federal officials. 
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In Man well v. Grimes (149 Pae. 1182, Oklahoma 
1915), the Oklahoma Supreme Court held that 
(syllabus by the court): 

On the grounds of public policy, the gov¬ 
ernment of the United States and officers 
1 and agents thereof, and the governments of 
the several states and their officers and 
agents, are exempt from the process of 
garnishment. 

The Supreme Court of the United States has held 
similarly as to the attachment of money in the 
hands of a Federal disbursing officer, although the 
money was due and payable by him to a private per¬ 
son. Buchanan v. Alexander (4 How. 20). In 
White v. Wright (1 Pac. 2d, 668, 669, Oklahoma 
1931), the Oklahoma Supreme Court accepted the 
doctrine of Buchanan v. Alexander, supra, and held 
in another garnishment suit : 

In the last analysis, we see nothing but 
what is in effect an effort to assert a claim 
against the United States, as the garnish¬ 
ment proceedings, while running against the 
officers individually, seek to hold the of¬ 
ficers for what they hold officially, and to 
hold them liable would be to dictate how, 
i when, and in what manner, the governmental 
duty of the United States should be per¬ 
formed. This cannot be done, because the 
government cannot be subject to garnish¬ 
ment, nor can it be done indirectly by sub¬ 
jecting its servants to the process. Manwell 
v. Grimes, supra; Clark v. Board of Com’rs 
of Osage County, 62 Okl. 7, 161, P. 791, 
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L.R.A. 1917B, 1269; Buchanan v. Alexander, 
supra; Rood on Garnishment, Secs. 2t> and 
26. pages 32 and 33. j 

The purport of the Oklahoma decisions, palrticu- 
larly in view of the United States Supreme Court 
case relied upon, is to this effect, that funds held 
by Federal officials in their official capacity and 
belonging to private persons are not subject (to the 
claims of creditors of the private persons to (whom 
they belong. 

The lien and/or right to jDayment contended for 
by appellant would defeat the purpose of thei Okla¬ 
homa decisions which is to protect the Federal 
officials, in such situations as that of the appellees 

i 

in this case, from the legal embarrassments and 
uncertainties involved in dealing with the claims 
of creditors of those to whom the funds belong. 

The state of law in Oklahoma established by 
ManweJl v. Grimes, supra, and White v. Wright, 
supra, at least makes the appellant’s right! to the 
lien and/or payment he claims so questionable as to 
admit of controversy and, therefore, precludes him 
from establishing the clear right which is a pre¬ 
requisite of the extraordinary writ he seeks. The 
lower court properly disposed of appellant’s con¬ 
tention based upon Lashley v. Moore (p. 17, \ supra) 
by referring to Manwell v. Grimes, sup fa, and 

_ i 

White v. Wright, supra (Rec., p. 36). 

Upon consideration of the preceding points, 
numbered 1, 2, 3, 4, and 5, it is obvious that appel¬ 
lant does not have, under the Oklahoma lawi a clear 
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and complete right to performance of the act he 
seeks to compel and, therefore, that his petition 
for mandamus was properly dismissed by the lower 
court. 

II 

There are additional and independently sufficient 
reasons why appellant cannot compel the appellees 
to pay his claim. These reasons are furnished by this 
court’s decisions in King v. Ickes, 64 Fed. 2d, 979, 982; 
Iekes v. US. ex rel. Perry, 64 Fed. 2d, 982; Darks v. 
Ickes, 69 Fed. 2d, 230 

All three of these recent cases involved funds 
owned bv Indians and accumulated from oil and 
gas leases on Indian lands. In all three the Secre¬ 
tary of the Interior had refused to relinquish cus- 
todv and control of the funds. In all three the 
plaintiffs contended that the Secretary’s legal con¬ 
trol over the funds had terminated with alleged 
expiration of restrictions. 

The act of January 27, 1933 (47 Stat. 777), pro¬ 
vides in parts as follows: 

That all funds and other securities now held 
bv or which may hereafter come under the 
supervision of the Secretary of the Interior, 
belonging to and only so long as belonging to 
; Indians of the Five Civilized Tribes in Okla¬ 
homa of one-lialf or more Indian blood, en¬ 
rolled or unenrolled, are herebv declared to 
be restricted and shall remain subject to the 
jurisdiction of said Secretary until April 26, 
1956, subject to expenditure in the meantime 
for the use and benefit of the individual 
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Indians to whom such funds and securities 
belong, under such rules and regulations as 
said Secretary may prescribe. | 

i 

In the King case, Nancy King, through her guard¬ 
ian, brought a bill in equity seeking to restrain the 
Secretary from exercising further control ovdr the 
funds she had inherited and seeking a mandatory 
injunction requiring the Secretary to release the 
funds to her or her guardian. The decree dipmiss¬ 
ing the bill was affirmed, the court relying upon the 
1933 act. 

In the Perry case, Alonzo Perry, by his guardian, 
petitioned for a writ of mandamus compelling the 
Secretary to turn over to the guardian the | funds 

i 

Alonzo Perry had inherited. Judgment fbr the 
plaintiff was reversed, the court relying uppn the 
1933 act and the King case. | 

In the Darks case the administrator of Thomas 
Long’s estate petitioned for a writ of mandamus to 
compel the Secretary to turn over to him thd funds 
belonging to Thomas Long’s estate. Judgment dis¬ 
missing the petition was affirmed, the court Relying 
upon the 1933 act and the King and Perry j cases. 

The King, Perry, and Darks cases are controlling 
here. j 

The appellant here is not the Indian owner, is not 
the guardian of the Indian owner, is not the ad¬ 
ministrator of the estate from which the Indian 
owner inherited the funds; the plaintiff bere is 
merely the attorney of the full-blood Indian! owner. 
Can Frank L. Warren, as Betsy Harjo’s attorney, 
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have a better right to the funds than Betsy Harjo 
has, than a guardian of Betsy Harjo would have, 
than the administrator of Joseph Harjo’s estate 
had? 

The appellant’s claim arises from services ren¬ 
dered Betsy Harjo in defense against Addie 
Mingo’s claim to the funds. The appellant’s serv¬ 
ices were rendered in the Oklahoma probate pro¬ 
ceedings which determined Betsy Harjo to be heir 
to the funds. Betsy Harjo’s title to the funds was 
determined in the Oklahoma probate court pro¬ 
ceedings; but her title so determined is not com¬ 
plete enough to entitle her to get control of the 
funds. So hold the King and Perry cases. It 
would be strange and anomalous if her attorney, by 
virtue of his services in part of these same probate 

i 

proceedings, could get control of a percentage of 
the same funds for himself. 

The administrator of Joseph Harjo’s estate did 
not have a right to custody and control of the funds. 
So holds the Darks case. It would indeed be 
strange if an attorney rendering services for an 
heir in the probate proceedings relating to Joseph 
Harjb’s estate could get control of part of the same 
funds for himself. 

In the King case restrictions upon the land from 

which the funds derived had been removed bv a 

* 

deed of Nancy King, approved by the local court. 
This court held, however, that: 

Assuming therefore, without deciding, 

1 that technically the jurisdiction over this 
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fund passed to the Oklahoma court with the 
removal of the restrictions upon the land, the 
court had not acquired such jurisdiction as 
to place the fund beyond the control and 
power of Congress to further restrict it in 
the hands of the Secretary. j 

It would indeed be strange if the Oklahoma court 
which did not have sufficient jurisdiction ov^r the 
funds involved here to place them within tint con¬ 
trol of the owner, the owner’s guardian, or the ad¬ 
ministrator of the estate from which the owx^er in¬ 
herited them, yet had sufficient jurisdiction over the 
funds to impress them with a lien and/or right to 
payment in favor of an attorney rendering sejrvices 
in the Oklahoma court proceedings. 

It is submitted that this strange state of law does 
not and cannot obtain. 

Appellant has placed great reliance upon tlje case 
of Houston v. Ormes (252 U.S. 469, 473) (appel¬ 
lant’s brief, p. 28). That case is not, however, in 
point here. In that case it was conceded that ^pay¬ 
ment of the fund in question to the defendant San¬ 
ders (“owner” of the fund and client of the at¬ 
torney who was decreed an equitable lien up^n the 
fund) is a ministerial duty, the performance of 
which could be compelled by mandamus.” j Here 
payment of the funds to Betsy Harjo is not a min¬ 
isterial duty, performance of wffiich could b^ com¬ 
pelled by mandamus. Exactly the contrary has 
been definitely decided in the King, Perrty, and 

i 

Darks cases . Furthermore, appellant’s services 



26 


here did not “create” the fund for Betsy Harjo, 
whereas in Houston v. Ormes the services of the 
attorney rendered in the Court of Claims did 
4 4 create 7 7 the fund for his client. Assuming, for the 
sake of argument only, that appellant may use this 
mandamus action to establish his right to a lien, the 
H oust on case is not a precedent for giving appel¬ 
lant a lien for his defensive services. And, again, 
it is not a precedent for issuing a writ in favor of 
appellant in this case, where mandamus would not 
lie in favor of the owner, Betsy Harjo. 

Appellant has attempted to escape the con¬ 
trolling authority of the King, Perry, and Harks 
cases by contending that he has a vested right in 
the funds which he acquired prior to the act of 
January 27, 1933, and that this interest is beyond 
the constitutional power of Congress to impair by 
legislation (appellant’s brief, p. 22). His conten¬ 
tion is rebutted by the decision of this court in 
Arnold v. Lane (41 App.D.C. 68, 74—1913). This 
case is definite authority to the effect that any lien 
which Frank L. Warren might have had upon the 
funds of Betsy Harjo in the hands of the Secretary 
was not a vested right which was beyond the power 
of Congress to impair by subsequent legislation. 

In Arnold v. Lane, supra, the plaintiff claimed 
an attorney’s lien upon Indian funds in the hands 
of the Secretary of the Interior, by virtue of Fed¬ 
eral legislation. Acts of Congress (34 Stat. 140; 35 
Stat. 457) authorized the Court of Claims to hear, 
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consider, adjudicate, and render judgment On the 
claims against the Mississippi Choctaws of certain 
attorneys for services rendered in connection with 
the claims of the Mississippi Choctaws to citizen¬ 
ship in the Choctaw Nation. The latter act fur¬ 
ther provided “That the lands allotted to the said 
Mississippi Choctaws are hereby declared subject 
to a lien to the extent of the claims of thp said 
Winton and of the other plaintiffs authorised by 
Congress to sue the said defendants (Mississippi 
Choctaws), subject to the final judgment of the 
Court of Claims in the said case.” A subsequent 
act of Congress of August 24, 1912 (37 Stafi 533), 
directed the Secretary of the Interior to Satisfy 
certain judgments of the District Court of Okla¬ 
homa in favor of one Albert Lee against six pertain 
Mississippi Choctaws, said persons being defend¬ 
ants in a Court of Claims suit which Arnold had 
filed pursuant to the earlier statutes, 
brought a bill in equity in part praying thp court 
to enjoin the Secretary from satisfying Lee’s judg¬ 
ments. Arnold contended that satisfying those 
judgments from the funds of the Indians, as di¬ 
rected by the 1912 statute, would impair the lien 
on the same funds which he had under the [earlier 
statutes. 

On August 22, 1911, the Supreme Court j of the 
District of Columbia discharged the rule tp show 
cause and dismissed the bill. The Court pf Ap¬ 
peals affirmed the Supreme Court’s judgment on 


Arnold 



28 


the ground that the lien statute of Congress created 
no vested right which was beyond the power of Con¬ 
gress to impair by subsequent legislation. Mr. 
Chief Justice Shepard in his opinion for the court 
stated: 

1 the court (the Supreme Court of the District 
: of Columbia) preferred to rest its decision 
upon the broader ground that assuming the 
acts of 1906 and 1908, heretofore recited, to 
have created a lien upon the Indian lands 
and funds in favor of the beneficiaries there¬ 
of and their 'associates, which may have in¬ 
cluded plaintiff, they took no vested interest 
thereby beyond the power of Congress to 
impair by subsequent legislation. 

***** 

It is unnecessary to consider or determine 
the minor questions in the case, as the 
learned trial justice is right in his conclu¬ 
sions. Gritts v. Fisher, 224 U.S. 640, 648, 
56 L.ed. 928, 933, 32 Sup. Ct. Rep. 580. 

Since the King, Perry, and Barks cases definitely 
establish the funds involved as restricted under the 
act 6f January 27, 1933, and since Arnold v. Lane 
definitely holds that an attorney’s lien placed by 
Congress itself upon Indian funds does not create 
a vested right which is beyond the power of Con¬ 
gress to impair by subsequent legislation, a fortiori 
the appellant’s contentions in this cause are of no 
avail, and the lower court properly dismissed the 
action. 


Furthermore, it should be noted that this feourt, 

i 

in deciding the Perry case (64 Fed. 2d, 982), had 

i 

before it the supplemental brief of counsel fbr ap¬ 
pellee, in which it was contended (supplemental 
brief of appellee, Appeal No. 5862, pp. 2, 5, 6) that 
the guardian of Alonzo Perry and the attorneys 
of Alonzo Perry had vested interests in the funds 
of Perry, which vested interests Congress could not 
constitutionally impair by the act of January 27, 
1933 (47 Stat. 777). When the Perry case was 
again before this court upon Appeal No. 6051, coun¬ 
sel for Perry and his guardian Busby, reiterated 
his contention based upon an alleged vested interest 
of the guardian (appellant’s brief, Appeal No. 
6051, pp. 6-8). In a per curiam opinion this court, 
on January 26, 1934, decided the second appeal as 

T 

it had the first, against Alonzo Perry, who brought 
his action through his guardian G. W. Busby. 

In view of the foregoing, it would seem that if 
counsel for appellant is correct in his understand¬ 
ing that in the Perry case, supra , this court was 
of the opinion “that no question of ‘vested! right s’ 
was involved” (appellant’s brief, pp. 18, 1^), then 

i 

the decision in the Perry case is authority for a 
holding that there is no question of “vested rights” 
involved in the case now before this court, j Surely 
the appellant’s contingent fee contract, for Services 
in the probate proceedings which determined Betsy 
Harjo to be owner of the funds involved,! can no 
more create “vested rights” in appellant thqn could 
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the appointment of a guardian for Alonzo Perry 
and/or the retention of attorneys to conduct 
Perry’s action against the Secretary of the In¬ 
terior create “vested rights” in his guardian 
and/or attorneys. 

in 

i The funds have always been restricted 

Appellees’ contentions, under the headings I and 
II herein, have been given chief emphasis in this 
brief. Appellees do not, however, attempt to glide 
over the question of whether the funds were re¬ 
stricted at the time appellant’s contract was made 
and performed. Rather, they submit that the 
judgment of the lower court dismissing appellant’s 
petition for a writ of mandamus should be affirmed 
upon the grounds emphasized. Appellees do fur¬ 
ther contend that the funds have always been re¬ 
stricted. 

Appellant admits that the land and funds were 
restricted up to the time of Joseph Harjo’s death 
in 1930 (appellant’s brief, p. 5). Thereafter, the 
land inherited by Betsy Harjo from Tarsey Baker 
and Joseph Harjo was still restricted to the extent 
that any conveyance of it Betsy Harjo made had 
to have the approval of the Oklahoma county court. 
Section 9 of the act of May 27,1908 (35 Stat. 312), 
as amended by the act of April 12, 1926 (44 Stat. 
239), provides in part: 

Provided, That hereafter no conveyance 
i by any full-blood Indian of the Five Civi- 
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i 

lized Tribes of any interest in lands restricted 
by section 1 of this Act acquired by inher¬ 
itance or devise from an allottee of such 
lands shall be valid unless approved by the 
county court having jurisdiction of tne set¬ 
tlement of the estate of the deceased allottee- 
or testator. 

This proviso quoted above was continued in j effect 
until April 26, 1956, by the act of May 10^ 1928 
(45 Stat. 495). j 

Even the land was restricted until Betsy Harjo- 
deeded to Frank L. Warren one-sixth and mort¬ 
gaged to Frank L. Warren five-sixths with the ap¬ 
proval of the county court. These conveyances 
were made after the time when appellant’s cqntract 
was made and performed. Therefore, the lands and 
the funds were restricted at that time. I 
When, by approving these conveyances, thi Okla¬ 
homa court removed restrictions from the lapd, the 
funds in the hands of the appellees remained re¬ 
stricted. After the death of Joseph Har jo, re¬ 
strictions on the land owned by Betsy Har jo came 
under the control of the Oklahoma county cqurt, in 
that said court could remove them by approving 
conveyances of the land. Restrictions on the! funds,, 
however, remained within the control of the ap¬ 
pellees, because of section 2 of the act of 1908 and 
the regulations of the Secretary governing the oil 
lease (p. 9-11, supra). Decided cases cleariy show 
that these separate jurisdictions exist and that the; 
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appellees may continue their supervision over the 
funds after restrictions on the land have been re¬ 
moved by the Oklahoma court. Parker v. Richard 
(250 U.S. 235); United States v. Hinkle (261 Fed. 
518). 


Appellees do not deem it necessary to extend 
their brief with a discussion seriatim of those cases, 
presented in appellant’s brief, which have not been 
considered in the foregoing argument of appellees. 
Examination of those cases shows that they do not 
support the contentions for which they are cited 
as authorities. Furthermore, and more important, 
they cannot stand as pertinent and controlling au¬ 
thorities is this appeal, in view of the foregoing 
argument of appellees. 

CONCLUSION 

From the foregoing it is manifest: 

That the duty sought to be enforced by appel¬ 
lant’s petition is discretionary, is not ministerial 
only, and, therefore, may not be controlled by man¬ 
damus ; 

That the lien and/or right to payment which ap¬ 
pellant claims under Oklahoma law is doubtful and 
admits of controversy, so as to preclude appellant 
from showing the clear and complete right which 
is prerequisite to a writ of mandamus; and that 
Revised Statutes, section 3477, would make void 
the assignment of an interest in the funds, for 
which appellant contends; 


That the ease of Arnold v. Lane (41 App.jD.C. 
68) rebuts appellant’s contentions respecting 
“vested rights” and leaves the act of January 27, 
1933 (47 Stat. 777), and the King, Perry, and Parks 
cases (p. 22, supra) controlling in this case; 

That the funds have always been restricted. 

In view of the foregoing, this appeal should be 
dismissed and the judgment appealed from should 
be affirmed. 

Respectfully submitted. 
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